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2007 Global Initiative to Fight Trafficking, East Asia and the Pacific Regional
Workshop on Criminal Justice Responses to Trafficking in
Persons.
“Ending Impunity and Securing Justice”
United Nations Conference Centre, Bangkok, 2-4 October 2007

REPORT OF THE CHAIRPERSON

INTRODUCTION

1. The UN.GIFT East Asia and the Pacific Regional Workshop on Criminal
Justice Responses to Trafficking in Persons was held on 2 — 4 October 2007 in
Bangkok, Thailand. The Workshop was jointly organized by the Royal Thai
Government and the United Nations Office on Drugs and Crime (UNODC) with
technical assistance from the Asia Regional Trafficking in Persons (ARTIP) project as
one in a series of regional events to feed into a global conference on trafficking in
persons scheduled to take place in Vienna in February 2008.

2. The Workshop was attended by delegations from Australia, Cambodia, China,
Indonesia, Japan, Lao PDR, Malaysia, Mongolia, Myanmar, New Zealand, Palau, the
Philippines, the Republic of Korea, Thailand, Tonga and Vietnam.

3. Representatives from the International Labour Organization (ILO), the
International Organization for Migration (IOM), the United Nations Office of the High
Commissioner for Human Rights (OHCHR), the Office of the United Nations High
Commissioner for Refugees (UNHCR), the United Nations Development Programme
(UNDP), the United Nations Children’s Fund (UNICEF), the United Nations Inter-
Agency Project on Human Trafficking in the Greater Mekong Sub-region (UNIAP),
the United Nations Educational, Scientific and Cultural Organization (UNESCO),
CIDA-supported SEARCH Project, Asia Regional Trafficking in Persons Project
(ARTIP), the Government of Finland, the Government of the Netherlands, the
Government of Norway, the Government of Sweden, the Government of the United
States of America, the Centre for the Protection of Children’s Rights Foundation,
ECPAT, the Friends of Women Foundation, the Foundation for Women Acting for
Women in Distressing Circumstance (AFESIP), the Foundation for Women, the
Global Alliance against Trafficking in Women (GAATW), Coalition to Fight against
Children’s Exploitation (FACE), Forum Asia, Plan International, Save the Children
UK, World Vision, Interpol and several independent individuals participated as
observers.

4. Representatives from the ASEAN Secretariat, the ASEAN Senior Law Officers
Meeting (ASLOM), UNODC, ARTIP, the Government of Thailand, UNICEF, I0OM, the
Government of Australia, the Government of the United States of America and the
Government of Norway provided expert input into various sessions and panels of the
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Workshop. The full list of delegates, observers and presenters/ panellists appears as
ANNEX C

5. The present report has been prepared by the Chairperson of the Workshop,
Mr. lIttiporn Boonpracong, Deputy Director General, International Organizations
Department, Ministry of Foreign Affairs, Kingdom of Thailand.

OPENING CEREMONY:

6. Mr. Virasakdi Futrakul, Permanent Secretary of the Ministry of Foreign Affairs,
Kingdom of Thailand delivered the keynote address and opened the Workshop. A
welcoming address was delivered by Mr. Akira Fujino, UNODC Representative in his
capacity as representative of the UN.GIFT initiative. Mr. Fujino provided participants
with a brief overview of the GIFT initiative and of the place of the Workshop within a
broader schedule of activities. The Chairperson welcomed participants, introduced
the annotated Agenda (attached as ANNEX B) and made brief opening remarks,
highlighting the importance of participants’ input in ensuring a strong result for the
Workshop.

Day 1: Investigation of Trafficking in Persons Cases

7. In his introduction to the first substantive session, the Chairperson noted that
the Theme of Day 1 was to be investigation of Trafficking in Persons (TIP) cases.
There would also be two more general presentations: one on recent developments
within ASEAN and the second on key elements of an effective criminal justice
response to TIP. He then reminded participants of the structure of the Workshop,
which would require them to work together in developing specific recommendations
on the themes raised in plenary session.

8. The First Speaker, Dr. Kumar Anish Roy, Director, Office of Coordination,
Bureau of External Relations and Coordination of the ASEAN Secretariat, delivered a
presentation on “Criminal Justice Responses to TIP: Challenges, Developments and
Opportunities in ASEAN”. The presentation explored recent developments within
ASEAN and in the ASEAN region in relation to criminal justice responses to TIP. The
speaker focused on future opportunities and challenges. The ASEAN practitioner
guidelines (adopted by the Senior Officials Meeting on Transnational Crime in June
2007) was presented to the Workshop as one recent example of movement towards
common standards and approaches in the investigation, prosecution and
adjudication of TIP cases.

9. The second speaker, Dr. Anne Gallagher, Technical Director of ARTIP, sought
to provide an overall conceptual framework for the issues to be considered in detail
during the workshop including investigation, prosecution and adjudication of TIP
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cases. The speaker drew on international and regional legal and policy standards as
well as national trends in law, policy and practice to identify and explain the key
elements of an effective criminal justice response to TIP.

10.  The third speaker, Mr. Willem Pretorius, Team Leader of ARTIP, delivered a
presentation on: “Critical Elements in the Investigation of TIP Cases: Challenges and
Opportunities”. This presentation drew on the conceptual framework proposed by the
previous speaker by outlining emerging standards and professional practices with
regard to the investigation of TIP cases. The speaker drew on legal and policy
instruments as well as practical lessons from law enforcement experience both within
and outside the region in identifying the key elements of an effective law enforcement
response to TIP.

11. The final speaker for the Day 1 Plenary Session was Police Lieutenant
Colonel Suchai Chindavanich from the Child, Juvenile and Women Division of the
Royal Thai Police. His presentation focused on one of the several elements of an
effective law enforcement response identified by the previous speaker: specifically,
the establishment of specialist investigation units for TIP within national law
enforcement agencies. The presentation outlined the salient features of a specialist
investigation response to TIP as this concept has evolved within the Asia region over
the past several years. Details were also provided of the Heads of Specialist Units
(HSU) process, established in South East Asia in 2004 and now involving 8 countries
of the region.

12.  Following completion of the formal presentations, the Chairperson provided
participants with an overview of the structure of the working group sessions
scheduled for the afternoon of Days 1 and 2. There would be two participant working
groups. Countries had been organised in alternate groups in alternate alphabetical
order. Observers would form a third working group. Moderators and rapporteurs
were assigned to each group. In accordance with the objectives of the Workshop,
Day 1 Working Groups would be required to consider the issue of investigation of TIP
cases and to develop recommendations for States on this aspect of their response to
trafficking in persons. A compilation of international and regional standards relevant
to the issue of investigating TIP cases had been made available to participants to
assist this process. This compilation is attached to the present report as ANNEX D.
The Chairperson noted that information gained through the morning session and the
various reference documents attached to those sessions may also assist the groups
to develop specific points, observations and recommendations. In his remarks, the
Chairperson emphasised that the Working Groups were intended to ensure
participants had a genuine opportunity to contribute meaningfully. While the
Secretariat had developed a draft list of issues, there was no set structure and it was
up to the participants to decide their own direction.

13.  Working group sessions took place as scheduled during the afternoon of Day
1. The Workshop then reconvened in Plenary. In accordance with the agreed
procedure, the appointed rapporteurs presented the consolidated recommendations

UN.GIFT Regional Workshop on Criminal Justice Response, 2-4 October 2007, Bangkok



of the three Working Groups. Recommendations were developed under three broad
headings: (i) specialist investigation responses; (i) front-line law enforcement
responses; and (iii) bilateral / regional / international operational cooperation in TIP
investigations. The floor was then open for discussion with a number of participants
taking this opportunity to clarify their position on several key issues. The Chairperson
concluded the session by thanking participants for their active engagement and
indicating that a revised draft of the Day 1 recommendations would be made
available in the morning. Participants would then be given further opportunity to
provide additional comments or amendments directly to the Secretariat.

14.  An evening reception was hosted by the Thai Ministry of Foreign Affairs for all
government delegates and participants. Members of the diplomatic community in
Thailand were also invited to attend. Mrs. Cholchineepan Chiranond, Deputy
Permanent Secretary, Ministry of Foreign Affairs, Thailand delivered a welcoming
speech.

Day 2: Prosecution and Adjudication of TIP cases

15. The Chairperson welcomed participants to the second day of the Workshop,
which was to consider issues around the effective prosecution and adjudication of
TIP cases. He then introduced the first speaker, Mr. Albert Moskowitz, Prosecutorial
Adviser, ARTIP, who delivered a presentation on prosecuting TIP cases. The
speaker identified four keys to successful prosecutions: securing victim cooperation;
developing corroboration; preparing for the defense; and assuring a fair trial. Each
issue was explained in detail with examples from recent cases. The speaker then
examined the different but complementary role of the judge and the prosecutor in
criminal justice trials and considered the advantages of a specialist approach to
prosecuting trafficking cases.

16. The second speaker, Ms. Shelley Casey, Child Protection Specialist with
UNICEF, spoke on the topic of “The Child as Witness”. The speaker examined the
legal, ethical and practical implications of involving children in investigation and
prosecution of TIP cases. She focused particular attention on the challenges of
implementing the “best interests” principle and the special challenges confronting
criminal justice agencies when working with child witnesses.

17. The third speaker, Mr. Michel Bonnieu, Senior Regional Legal Adviser with
UNODC, delivered a presentation on “Key issues, challenges and opportunities in
Mutual Legal Assistance and Extradition”. The speaker considered this issue from a
regional perspective: exploring the legal and practical dimensions of international
cooperation in relation to TIP cases with a particular focus on mutual assistance and
recovery of the proceeds of crime. Obstacles to more effective international legal
cooperation were explored and several strategies for dealing with such obstacles
were offered.
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18.  The final speaker for the plenary session on Day 2 was Mr. Umar Saifuddin
Jaafar, representing the ASEAN Senior Law Officers Meeting (ASLOM). Mr. Umar
introduced the Treaty on Mutual Legal Assistance in Criminal Matters among like-
minded ASEAN Member Countries. He outlined the origins of this initiative and
provided a comprehensive overview of its major provisions. Opportunities and
challenges were also considered. The presentation included a brief overview of
recent efforts, within ASEAN, to standardize issues around the related matter of
extradition.

19. Following completion of the formal presentations, the Chairperson reiterated
the structure and function of the Working Group sessions. He reminded participants
that in accordance with the objectives of the Workshop, Day 2 Working Groups would
be required to consider the issue of prosecution and adjudication of TIP cases and to
develop recommendations for States on this aspect of their response to trafficking in
persons. A compilation of relevant international and regional standards relevant to
the prosecution and adjudication of TIP cases had been made available to
participants to assist this process. This compilation is attached to the present report
as ANNEX E. The Chairperson noted that, as with the previous day, information
gained through the morning session and the various reference documents attached
to those sessions may also assist the groups to develop specific points, observations
and recommendations. Once again, while the Secretariat had developed a draft list
of issues, there was no set structure and it was up to the participants to decide their
own direction.

20.  Working Group sessions took place as scheduled during the afternoon of Day
2. The Workshop then reconvened in Plenary. In accordance with the agreed
procedure, the appointed rapporteur presented the consolidated recommendations of
the three Working Groups. The consolidated recommendations were organised
under four broad headings: (i) legal framework; (ii) organization of the prosecutorial
and judicial response; (iii) protection and support for victims including victim
witnesses; and (iv) international legal cooperation. The floor was opened for
discussion with a number of participants taking the opportunity to clarify their position
on several key issues. The Chairperson concluded the session by thanking
participants for their active engagement and indicating that a draft of the Day 2
recommendations would be made available in the morning along with a revised draft
of the Day 1 recommendations. Participants would be given further opportunity to
provide additional comments or amendments on both sets of draft recommendations
directly to the Secretariat.

UN.GIFT Regional Workshop on Criminal Justice Response, 2-4 October 2007, Bangkok



Day 3: Effective and Coordinated support to the Criminal Justice
Response

21. The Chairperson welcomed participants to the third and final day of the
Workshop, the theme of which was effective and coordinated support to criminal
justice responses to TIP. He noted that this final day would follow a slightly different
structure to the previous days: two panels followed by a moderated plenary session,
Recommendations from the plenary session would be incorporated into the draft
outcome document in time for participants to consider at the afternoon session.

22.  The first panel addressed “Regional initiatives in support of criminal justice
responses to trafficking in persons”. The three panellists were Mr. Lance Bonneau,
International Organization for Migration; Ms. Bronte Moules, Deputy Ambassador to
the Australian Embassy in Thailand; and Dr. Anish Kumar Roy, ASEAN Secretariat.
Mr. Bonneau provided the workshop with information on the Bali Process and
COMMIT, two important regional policy initiatives with direct implications for national
and regional criminal justice responses. Ms. Moules outlined the Australian
Government’s response to trafficking in persons with a focus on legislative, policy
and institutional developments over the past several years. In his broad-ranging
presentation on the challenges of securing strong and effective collaboration, Dr. Roy
noted the importance of common standards in promoting cross border and regional
cooperation on an essentially transnational issue such as TIP.

23. The second panel was entitled: “Donor activities in support of more effective
criminal justice responses to TIP and areas for coordination and collaboration”.
Panelists were Mr. Phillippe Allen, Minister Counsellor, AusAID, Mr. Richard
Whelden, Deputy Mission Director, USAID; and Mr. Lasse Nymoen, Counsellor
(Development Cooperation), Royal Norwegian Embassy. The panel discussed donor
support to national and regional efforts aimed at strengthening the criminal justice
response to TIP in Asia. Discussion included consideration of key initiatives in the
region and the principles of the Paris Declaration in relation to effective coordination
of donor inputs. Panelists outlined the relevant bilateral and regional programs in
which they were engaged.

24. The plenary discussion session that followed on from these two panels was
moderated by Mr. Phillippe Allen, AusAID. The discussion focused on the need for
donors to work together with counterparts in ensuring that aid programs in this sector,
as in all others, strengthened national capacities, reinforced national priorities and
plans, avoided duplication and built on comparative advantages. The issue of
monitoring and evaluation in relation to offering support to criminal justice responses
to TIP was also raised. It was agreed that the development of criteria for an effective
criminal justice response to TIP, through forums such as ASEAN and the present
meeting, was an important step forward in developing more rigorous M&E
frameworks for use by governments in measuring their progress.
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Day 3: Consideration of Recommendations

25. In opening the final plenary session of the Workshop, the Chairperson
reminded participants that the purpose of this session was to secure agreement on
the final outcome document: a set of recommendations on approaches to criminal
justice responses. The Chairperson noted that the draft document currently under
consideration was a consolidation of the work undertaken by participants over the
past three days. In addition to the working groups, participants had also been given
the opportunity to shape various draft versions of this document. The Chairperson
thanked those countries that had been so active in their efforts to improve the text. In
terms of the actual content, the Chairperson noted in his introduction that there was
agreement that the final document should be in the form of “recommendations”,
rather than guidelines or rules. He also proposed an overriding caveat that these
recommendations are to be considered: “to the extent possible and in accordance
with domestic law and applicable international legal obligations.”

26.  Participants then went through each of the eight recommendations in turn.
Several substantial revisions were proposed and adopted along with a number of
minor changes. The final recommendation, covering the issues raised in the morning
session of Day 3 was presented and discussed in detail given the lack of opportunity
for prior consideration. The final outcome document, in the form of
“Recommendations for an Effective Criminal Justice Response to Trafficking in
Persons” was then adopted by consensus and is attached to this report as ANNEX
A.

CLOSING CEREMONY:

27. A closing address was delivered by Mr. Akira Fujino, UNODC Representative
in his capacity as representative of the UN.GIFT initiative. Mr. Fujino congratulated
participants on their work and ventured that the results of this meeting would
undoubtedly strengthen the UN.GIFT process. The Chairperson then delivered his
closing remarks. He noted that this group, comprising countries of origin, destination
and transit from all parts of East Asia and the Pacific had together agreed on several
important common principles. First: that criminal justice responses to TIP are a
critical aspect of national, regional and international efforts to end trafficking; and
second: that criminal justice responses to trafficking in persons must aim to both end
impunity for traffickers and secure justice for victims. Participants had gone even
further by developing very practical recommendations to take these important
principles further. The Chairperson concluded by stating his belief that all involved in
the workshop had reason to be proud of its result: an outcome document that is both
ambitious and visionary.
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UN.GIFT - EAST ASIA AND THE PACIFIC

RECOMMENDATIONS ON AN EFFECTIVE CRIMINAL JUSTICE RESPONSE
TO TRAFFICKING IN PERSONS

Recommendations adopted by participants of the UN.GIFT Regional
Workshop on Criminal Justice Responses to Trafficking in Persons
(Australia, Cambodia, China, Indonesia, Japan, Lao PDR, Malaysia,

Mongolia, Myanmar, New Zealand, Palau, the Philippines,
Republic of Korea, Thailand, Tonga, Vietnam)

Recommendation 1: A comprehensive legal framework in compliance with
international standards

To the extent possible and in accordance with domestic law and applicable
international legal obligations:

* Trafficking in persons and related crimes should be criminalized in
accordance with international definitions;

* Penalties for trafficking in persons and related crimes should be
appropriate and proportionate;

* The legal framework around trafficking in persons should reflect the
principle of extradite or prosecute;

* Bilateral and multilateral agreements on extradition and mutual legal
assistance should be made applicable to the crime of trafficking in
persons;

* The legal framework should enable the tracing and recovery of proceeds
of trafficking in persons and trafficking related crimes;

* The legal framework should enable victims of trafficking to access legal
remedies; and

» States should be encouraged to ratify and/or accede to international
instruments relevant to the issue of trafficking in persons.

Recommendation 2: An effective specialist investigation function within
law enforcement agencies

To the extent possible and in accordance with domestic law and applicable
international legal obligations:

» States should consider establishing a specialist function reflecting the
national legal framework, and the national law enforcement structure;
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* The specialist function should either be national in its jurisdiction or
otherwise empowered to work with/within and/or assist provincial
authorities;

* The Specialist Function should operate under standard operating
procedures that are consistent with international standards;

* Specialist training should be provided to investigators who have been or
who may be given responsibility in relation to TIP cases; and

* There should be appropriate consideration of gender issues in the
investigation of TIP cases in recognition of the particular situation and
needs of women and girls.

Recommendation 3. Front line law enforcement officials understand the
crime of trafficking, their powers, and their responsibilities to provide an
effective initial response

To the extent possible and in accordance with domestic law and applicable
international legal obligations:

* There should be recognition that front line law enforcement agencies and
officials have an important role to play in an effective national criminal
justice response to trafficking;

* The specific responsibilities of front line agencies and officials should be
identified as including: preliminary enquiries; victim identification,
notification and referral; protecting the rights of victims including access to
immediate care and protection; crime scene preservation and security of
evidence; ensuring the rights of suspects on arrest; intelligence gathering;
and prevention of trafficking in persons;

* Guidelines and procedures should be developed covering all front line
roles and responsibilities as well as the relationship between the front line
and the specialist function; and

* Front line officials should receive training appropriate to their roles and
responsibilities.

Recommendation 4. Systems and procedures are in place to enable
effective cross-border, regional and international investigative cooperation
on TIP cases

To the extent possible and in accordance with domestic law and
applicable international legal obligations:

* A central focal point should be identified for cross-border, regional and
international operational cooperation in relation to TIP investigations;
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» Efforts should be made to strengthen such operational cooperation
utilizing existing mechanisms such as INTERPOL, EUROPOL,
ASEANAPOL, diplomatic channels etc.;

* Regular meetings should be convened between concerned bodies to
exchange information and to facilitate effective cross border operational
cooperation;

* Cross-border, regional and international operational cooperation should
be strengthened through bilateral and multilateral agreements.

* Joint investigations of TIP cases, undertaken in accordance with relevant
laws and procedures, are encouraged; and

» States should explore the use of border liaison posts as a means of
facilitating cross-border operational cooperation in relation to TIP
investigations.

Recommendation 5: The prosecutorial and judicial response are organized
in a way that promotes effective prosecution and adjudication of trafficking
in persons cases in accordance with international standards -

To the extent possible and in accordance with domestic law and applicable
international legal obligations:

» States should consider developing, as required by the expected caseload,
a specialist prosecutorial capacity to deal with trafficking in persons and
related crimes;

* Selected prosecutors should receive specialised training on prosecuting
trafficking in persons cases;

* The judiciary should be encouraged to develop specialisation regarding
the crime of trafficking in persons;

* All prosecutors and judges should be provided basic awareness training
on the crime of trafficking in persons including their responsibility to ensure
a fair trial; and

* There should be appropriate cooperation between investigators and
prosecutors in relation to trafficking in persons cases.

Recommendation 6: Victims of trafficking should be protected and fully
supported as withesses

To the extent possible and in accordance with domestic law and applicable
international legal obligations:

* All efforts should be made to secure victim consent and cooperation in the
prosecution of trafficking in persons and related crimes;
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In the absence of victim cooperation or availability, prosecutions should
proceed to the extent that legal procedures allow and the evidence is
otherwise sufficient;

Protection and support should be provided to victims, irrespective of their
involvement in criminal justice proceedings;

Victims of trafficking should not be charged or prosecuted in relation to
crimes committed by them that are a direct consequence of an act of
trafficking in persons or related crimes;

Victim privacy should be respected, consistent with rights of accused
persons to a fair trial.

Victims should be provided access to information, legal support and
advice, psychological support, protection and shelter prior to and during
legal proceedings;

In the interests of justice and victim protection, efforts should be made to
expedite criminal proceedings in trafficking in persons cases;

A range of alternatives to testifying in open court should be explored;
There should be a possibility for victims to be permitted to remain in the
country for the duration of proceedings when this is considered necessary
The special needs and rights of children should be protected and
respected,;

Criminal justice and other relevant governmental agencies should
cooperate with State and civil society victim support agencies to ensure
the safety and well-being of victims throughout the criminal justice
process; and

Protection for withesses and immediate families should be available where
necessary, including through international cooperation.

Recommendation 7: Systems and procedures are in place to enable

effective international legal cooperation on trafficking in persons cases

To the extent possible and in accordance with domestic law and
applicable international legal obligations:

In order to ensure there are no safe havens for offenders, States are
encouraged to either extradite or prosecute alleged offenders;

States should ensure that systems and processes are in place to enable
effective mutual legal assistance in relation to the prosecution of trafficking
in persons cases; and

Criminal justice officials should receive training on international legal
cooperation mechanisms and processes relevant to their roles and
responsibilities.
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Recommendation 8: Systems and procedures should be in place to enable
coordinated support to more effective criminal justice responses to
trafficking in persons

* Support to more effective criminal justice responses should be consistent
with and reinforce national and regional plans and priorities;

» Efforts should be made to identify and meet capacity constraints including
those linked to awareness as well as gaps in data and
information/research;

» Efforts should be made to further identify criteria for effective criminal
justice responses to trafficking in persons in order for States to better
monitor and evaluate their progress and achievements;

» Efforts should be made to improve coordination between national
governments and development partners on this issue including through
improved clarification of roles and responsibilities.
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2007 UN Global Initiative to Fight Trafficking
Regional Workshop on Criminal Justice Responses to Trafficking in Persons

“Ending Impunity and Securing Justice”
United Nations Conference Centre
Bangkok, 2—4 October 2007
Annotated Agenda

DAY1

Opening Ceremony

9:00 —9.30

Presenters: Key note
speaker,
UN.GIFT, Chair

Process

= The Key Note Address will be given by a representative of the Royal Thai

Government.

= A welcome speech will be delivered by a representative of the UN.GIFT Initiative

from UNODC.

» The meeting will be chaired by Deputy Director General Ittiporn Boonpracong
representing the Host Government, the Royal Thai Government.
= The Chairperson will welcome participants and make brief opening remarks.

Relevant Information Documents
= Annotated Agenda
= Goals of UN.GIFT
= Participant List

UN.GIFT Annotated Agenda 01 Oct. Fin

14




Workshop Theme Day 1.

“Investigation of trafficking in persons — standards for specialist and frontline law
enforcement responses and the identification of victims”

Objective: To examine the challenges and opportunities in investigation of TIP
cases.

Session 1 9:45-10.30 Dr. Anish Kumar Roy

Presentation Summary

Criminal Justice Responses to TIP: Challenges, Developments and Opportunities in
ASEAN, Dr. Anish Kumar Roy, Director of the Office of Coordination, Bureau for
External Relations and Coordination, ASEAN Secretariat

This presentation will explore recent developments within ASEAN and in the ASEAN
region in relation to criminal justice responses to TIP. The speaker will also focus on future
opportunities and challenges. The ASEAN practitioner guidelines (adopted by SOMTC in
June 2007) will be presented to the Workshop as one recent example of movement
towards common standards and approaches in the investigation, prosecution and
adjudication of TIP cases.

Reference Documents
= ASEAN Practitioner Guidelines, 2007
= ASEAN/SOMTC Study 2006
= ASEAN/SOMTC Study Supplement, 2007
= Copy of presentation

10:30 - 11:00 Coffee Break

Session 2 11.00-11.30 Dr. Anne Gallagher

Presentation Summary

Key elements of an effective criminal justice response to trafficking in persons:
Introduction and overview of international and regional developments,
Dr. Anne Gallagher, Technical Director, ARTIP

This presentation will explore the key elements of an effective criminal justice response to
trafficking in persons - drawing on international and regional legal and policy standards as
well as national trends in law, policy and practice. The session is intended to provide an
overall conceptual framework for the issues to be considered in detail during the workshop
including investigation, prosecution and adjudication of TIP cases.
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Reference Documents
= Compilation of extracts from legal and policy instruments
= Copy of presentation

Session 3 11.30 - 12.15 Mr. Willem Pretorius

Presentation Summary

Critical elements in the investigation of trafficking in persons cases, challenges and
opportunities, Mr. Willem Pretorius, Team Leader, ARTIP

This presentation will outline emerging standards and professional practices with regard to
the investigation of TIP cases. The presenter will draw on legal and policy instruments and
lessons from professional practice in identifying the key elements of an effective law
enforcement response to TIP.

Reference Documents
= ASEAN Practitioner Guidelines, 2007
= Extracts from relevant legal and policy instruments
= Copy of presentation

Session 4 12.15-12.45 Pol.Col. Suchai Chindavanich

Presentation Summary

Specialist Investigation Units: Heads of Specialist Trafficking Units Process (HSU
Process), Pol. Col. Suchai Chindavanich, Royal Thai Police

This presentation will outline the key features of a specialist investigation response to TIP
and will also provide details on the Heads of Specialist Trafficking Units (HSU) process,
established in South East Asia in 2004 and now involving 8 countries of the region.

Reference Documents
= Copy of presentation

12.45 — 14.00 Lunch Break
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Working Group 14.00 — 16.00
Discussions

Process

Participants will be assigned to one of two Working Groups and make their way to the
nominated rooms. Observers will join the third Working Group and make their way to the
nominated room. Each Working Group is to be guided by a Moderator. Each Moderator
will be assisted by a rapporteur who will record the findings and conclusion of the Working
Group to which they have been assigned.

Background Brief

In accordance with the objectives of the Workshop, Day 1 Working Groups will be required
to consider the issue of investigation of TIP cases and to develop recommendations for
States on this aspect of their response to trafficking in persons. A compilation of relevant
international and regional standards has been made available to participants to assist this
process. Information gained through the morning session and the various reference
documents attached to those sessions may also assist the groups to develop specific
points, observations and recommendations.

A consolidated version of the findings and recommendations of the Day 1 Working Groups
will be incorporated into the Workshop Outcome Document that will be considered for
adoption at the final session. This document will, in turn, be transmitted to the International
GIFT Conference to be held in Vienna in February 2008.

Reference Documents
= Documents from morning sessions

=  Working Group Reference Document (Day 1)

16.00 — 16.30 Coffee Break

Plenary 16.30 — 17.30 Working Group Rapporteur/s

Process
= The Chairperson will invite one of the two Participant Working Group rapporteurs to
provide a consolidated report to the plenary
= The Chairperson will invite the other two Rapporteurs to provide any additional
input if necessary
= The floor will be opened to discussion
= The Chairperson will close the workshop for Day 1.
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DAY 2

Workshop Theme Day 2.

“Effective prosecution and adjudication of TIP cases”

Objective: To examine the challenges and opportunities in the prosecution and
adjudication of TIP cases.

Session 1 9.00 - 9.45 Mr. Albert Moskowitz

Presentation Summary

Prosecuting Human Trafficking Cases: Four Keys to Prosecution,
Mr. Albert Moskowitz, Judicial and Prosecutorial Adviser, ARTIP

This presentation identifies four keys to successful prosecutions: securing victim
cooperation; developing corroboration; preparing for the defense; and assuring a fair trial.
Each issue is explained in detail with examples from recent cases. The speaker then
examines the different but complementary role of the judge and the prosecutor in criminal
justice trials and considers the advantages of a specialist approach to prosecuting
trafficking cases.

Reference Documents
= Copy of presentation

Session 2 9.45-10.30 Ms. Shelley Casey

Presentation Summary
The child victim as witness, Ms. Shelley Casey, UNICEF

This presentation examines the legal, ethical and practical implications of involving
children in investigation and prosecution of TIP cases. The presenter focuses particular
attention on the challenges of implementing the “best interests” principle and the special
obligations on criminal justice agencies when working with child witnesses.

Reference Documents
= Copy of presentation
= UNICEF Guidelines on the Protection of Child Victims of Trafficking
= UN Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime
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10.30 — 11.00 Coffee Break

Session 3 11.00 - 11.45 Mr. Michel Bonnieu

Presentation Summary

Key issues, challenges and opportunities in Mutual Legal Assistance and
Extradition: A regional perspective, Mr. Michel Bonnieu, UNODC

This presentation explores the legal and practical dimensions of international cooperation
in relation to TIP cases with a particular focus on mutual assistance and recovery of the
proceeds of crime.

Reference Documents
= Copy of presentation

Session 4 11.45 -12.30 Mr. Umar Saifuddin Jaafar

Presentation Summary

Mutual Legal Assistance, extradition and recovery of proceeds of crime in the
context of trafficking — Recent developments in the ASEAN Region,
Mr. Umar Saifuddin Jaafar, ASEAN Senior Law Officials Meeting (ASLOM)

This presentation introduces the Treaty on Mutual Legal Assistance in Criminal Matters
among like-minded ASEAN Member Countries. The speaker outlines the origins of this
initiative and provides a comprehensive overview of its major provisions. Opportunities
and challenges are also considered. The presentation also includes a brief overview of
recent effort, within ASEAN, to standardize issues around the related matter of extradition.

Reference Documents
= Text of the Treaty on Mutual Legal Assistance in Criminal Matters among like-
minded ASEAN Member Countries (contained in 2006 ASEAN Study)

= Copy of presentation

12.30 — 14.00 Lunch Break
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Working Group Sessions 14.00 — 15.30

Process
= As for previous day

Background Brief

In accordance with the objectives of the Workshop, Day 2 Working Groups will be required
to consider the issue of prosecution and adjudication of TIP cases and to develop
recommendations for States on this aspect of their response to trafficking in persons. The
ASEAN Practitioner Guidelines are suggested as a useful starting point for working group
deliberations as they deal extensively with prosecutorial and judicial responses.
Information gained through the morning session and the various reference documents
attached to those sessions may also assist the groups to develop specific points,
observations and recommendations.

A consolidated version of the findings and recommendations of the Day 2 Working Groups
will be incorporated into the Workshop Outcome Document that will be considered for
adoption at the final session. This document will, in turn, be transmitted to the International
GIFT Conference to be held in Vienna in February 2008.

Reference Documents
= Documents from morning sessions

=  Working Group Reference Document (Day 2)

15.30 — 16.00 Coffee Break

Plenary Session 16.00 — 17.00 Rapporteurs

Process
= The Chairperson will invite one of the two Participant Working Group rapporteurs to
provide a consolidated report to the plenary
= The Chairperson will invite the other two Rapporteurs to provide any additional
input if necessary
= The floor will be opened to discussion
= The Chairperson will close the workshop for Day 2.
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Workshop Theme Day 3.

“Delivering improvements through effective and coordinated support”

Objective: To identify strategic opportunities for supporting more effective criminal
justice responses to trafficking in persons

Panel 1: Regional 9.00 - 10.00 Mr. Lance Bonneau,
Initiatives Ms. Bronte Moules,
Dr. Anish Kumar Roy

Panel Presentation Summary

Regional initiatives in support to the criminal justice response to trafficking in
persons: Mr. Lance Bonneau, International Organization for Migration, Ms. Bronte
Moules, Deputy Ambassador to the Australian Embassy in Thailand; Dr. Anish
Kumar Roy, ASEAN Secretariat

This panel will explore regional activities and initiatives in support of more effective
criminal justice responses to TIP with a focus on identifying past achievements and
future challenges.

Reference Documents
= COMMIT MOU (contained in ASEAN Study)

= Copy of panel presentations

10.00 — 10.30 Coffee Break

Panel 2: Donor 10.30 - 11.30 Mr. Phillippe Allen,
Collaboration and Mr. Richard Whelden,
Coordination Mr. Lasse Nymoen

Panel Presentation Summary

Donor activities in support of a more effective criminal justice responses to TIP and
areas for coordination and collaboration: Mr. Phillippe Allen, Minister Counsellor,
AusAID, Mr. Richard Whelden, Deputy Mission Director, USAID, Mr. Lasse Nymoen,
Counsellor (Development Cooperation), Royal Norwegian Embassy

This panel will discuss donor support to national and regional efforts aimed at
strengthening the criminal justice response to TIP in Asia. Discussion will include
consideration of key initiatives in the region and the principles of the Paris Declaration in
relation to effective coordination of donor inputs.
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Reference Documents
= The Paris Declaration
= Copy of panel presentations

Moderated Plenary
Discussion

11.30-12.30

Process

= A moderator will lead discussion of the topics raised in the morning session with a
view to identifying good practices and recommendations for external support to
more effective criminal justice responses to trafficking in persons.

12.30 — 14.00: Lunch Break

Consideration of
Recommendations

14.00 - 15.00

Workshop Chair

Presentation by the Workshop Chair of the final composite recommendations

and adoption of same

Chair’s Closing Remarks
and closure of the
workshop

15.00 - 15.30

Workshop Chair
Representative from UN.GIFT
/ UNODC
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ANNEX - D

UN GLOBAL INITIATIVE TO FIGHT HUMAN TRAFFICKING (UN.GIFT)
REGIONAL WORKSHOP ON CRIMINAL JUSTICE RESPONSES

TO TRAFFICKING IN PERSONS
“ENDING IMPUNITY AND SECURING JUSTICE”

DAY 1: INVESTIGATION OF TIP CASES

INTERNATIONAL AND REGIONAL STANDARDS
SELECTED EXTRACTS
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Note:

The present document contains extracts from the major international and
regional legal and policy documents dealing with trafficking in persons. The
extracts have been selected on the basis of their relevance to the law

enforcement function in the investigation of TIP cases.

The compilation is not exhaustive. However, it is intended to highlight major
themes and commitments — thereby assisting participants in identifying key

standards and effective approaches to the investigation of TIP cases.

Extract 1:  United Nations Convention against Transnational Organized Crime

Extract 2:  United Nations Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against
Transnational Organized Crime

Extract 3:  United Nations Principles and Guidelines on Human Rights and
Human Trafficking

Extract 4: COMMIT Process: Memorandum of Understanding on Cooperation
against Trafficking in Persons in the Greater Mekong Sub-Region

Extract 5:  ASEAN Practitioner Guidelines
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Extract 1:
United Nations Convention against Transnational Organized Crime (2000)

Article 19:
JOINT INVESTIGATIONS

States Parties shall consider concluding bilateral or multilateral agreements or
arrangements whereby, in relation to matters that are the subject of
investigations, prosecutions or judicial proceedings in one or more States, the
competent authorities concerned may establish joint investigative bodies. In the
absence of such agreements or arrangements, joint investigations may be
undertaken by agreement on a case-by-case basis. The States Parties involved
shall ensure that the sovereignty of the State Party in whose territory such

investigation is to take place is fully respected.

Article 20:
SPECIAL INVESTIGATIVE TECHNIQUES

1. If permitted by the basic principles of its domestic legal system, each State
Party shall, within its possibilities and under the conditions prescribed by its
domestic law, take the necessary measures to allow for the appropriate use of
controlled delivery and, where it deems appropriate, for the use of other special
investigative techniques, such as electronic or other forms of surveillance and
undercover operations, by its competent authorities in its territory for the purpose

of effectively combating organized crime.

2. For the purpose of investigating the offences covered by this Convention,
States Parties are encouraged to conclude, when necessary, appropriate
bilateral or multilateral agreements or arrangements for using such special
investigative techniques in the context of cooperation at the international level.
Such agreements or arrangements shall be concluded and implemented in full
compliance with the principle of sovereign equality of States and shall be carried

out strictly in accordance with the terms of those agreements or arrangements.
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3. In the absence of an agreement or arrangement as set forth in paragraph 2 of
this article, decisions to use such special investigative techniques at the
international level shall be made on a case-by-case basis and may, when
necessary, take into consideration financial arrangements and understandings

with respect to the exercise of jurisdiction by the States Parties concerned.

4. Decisions to use controlled delivery at the international level may, with the
consent of the States Parties concerned, include methods such as intercepting
and allowing the goods to continue intact or be removed or replaced in whole or

in part.

Article 24:
PROTECTION OF WITNESSES

1. Each State Party shall take appropriate measures within its means to provide
effective protection from potential retaliation or intimidation for witnesses in
criminal proceedings who give testimony concerning offences covered by this
Convention and, as appropriate, for their relatives and other persons close to

them.

2. The measures envisaged in paragraph 1 of this article may include, inter alia,
without prejudice to the rights of the defendant, including the right to due
process:
(a) Establishing procedures for the physical protection of such persons,
such as, to the extent necessary and feasible, relocating them and
permitting, where appropriate, non-disclosure or limitations on the
disclosure of information concerning the identity and whereabouts of such
persons;
(b) Providing evidentiary rules to permit witness testimony to be given in a
manner that ensures the safety of the witness, such as permitting
testimony to be given through the use of communications technology such

as video links or other adequate means.
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3. States Parties shall consider entering into agreements or arrangements with

other States for the relocation of persons referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims insofar as they are

witnesses.

Article 25
ASSISTANCE TO AND PROTECTION OF VICTIMS

1. Each State Party shall take appropriate measures within its means to provide
assistance and protection to victims of offences covered by this Convention, in

particular in cases of threat of retaliation or intimidation.

2. Each State Party shall establish appropriate procedures to provide access to

compensation and restitution for victims of offences covered by this Convention.

3. Each State Party shall, subject to its domestic law, enable views and
concerns of victims to be presented and considered at appropriate stages of
criminal proceedings against offenders in a manner not prejudicial to the rights of

the defence.

Article 26
MEASURES TO ENHANCE COOPERATION WITH LAW ENFORCEMENT
AUTHORITIES

1. Each State Party shall take appropriate measures to encourage persons who
participate or who have participated in organized criminal groups:
(a) To supply information useful to competent authorities for investigative
and evidentiary purposes on such matters as: (i) The identity, nature,
composition, structure, location or activities of organized criminal groups;
(ii) Links, including international links, with other organized criminal
groups; (iii) Offences that organized criminal groups have committed or

may commit;
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(b) To provide factual, concrete help to competent authorities that may
contribute to depriving organized criminal groups of their resources or of

the proceeds of crime.

2. Each State Party shall consider providing for the possibility, in appropriate
cases, of mitigating punishment of an accused person who provides substantial
cooperation in the investigation or prosecution of an offence covered by this

Convention.

3. Each State Party shall consider providing for the possibility, in accordance
with fundamental principles of its domestic law, of granting immunity from
prosecution to a person who provides substantial cooperation in the investigation

or prosecution of an offence covered by this Convention.

4. Protection of such persons shall be as provided for in article 24 of this

Convention.

5. Where a person referred to in paragraph 1 of this article located in one State
Party can provide substantial cooperation to the competent authorities of another
State Party, the States Parties concerned may consider entering into agreements
or arrangements, in accordance with their domestic law, concerning the potential
provision by the other State Party of the treatment set forth in paragraphs 2 and 3

of this article.

Article 27
LAW ENFORCEMENT COOPERATION

1. States Parties shall cooperate closely with one another, consistent with their
respective domestic legal and administrative systems, to enhance the
effectiveness of law enforcement action to combat the offences covered by this
Convention. Each State Party shall, in particular, adopt effective measures:
(@) To enhance and, where necessary, to establish channels of
communication between their competent authorities, agencies and
services in order to facilitate the secure and rapid exchange of
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information concerning all aspects of the offences covered by this
Convention, including, if the States Parties concerned deem it appropriate,
links with other criminal activities;

(b) To cooperate with other States Parties in conducting inquiries with
respect to offences covered by this Convention concerning: (i) The
identity, whereabouts and activities of persons suspected of involvement
in such offences or the location of other persons concerned; (i) The
movement of proceeds of crime or property derived from the commission
of such offences; (iii) The movement of property, equipment or other
instrumentalities used or intended for use in the commission of such
offences;

(c) To provide, when appropriate, necessary items or quantities of
substances for analytical or investigative purposes;

(d) To facilitate effective coordination between their competent authorities,
agencies and services and to promote the exchange of personnel and
other experts, including, subject to bilateral agreements or arrangements
between the States Parties concerned, the posting of liaison officers;

(e) To exchange information with other States Parties on specific means
and methods used by organized criminal groups, including, where
applicable, routes and conveyances and the use of false identities, altered
or false documents or other means of concealing their activities;

(f) To exchange information and coordinate administrative and other
measures taken as appropriate for the purpose of early identification of the

offences covered by this Convention.

2. With a view to giving effect to this Convention, States Parties shall consider

entering into bilateral or multilateral agreements or arrangements on direct

cooperation between their law enforcement agencies and, where such

agreements or arrangements already exist, amending them. In the absence of

such agreements or arrangements between the States Parties concerned, the

Parties may consider this Convention as the basis for mutual law enforcement

cooperation in respect of the offences covered by this Convention. Whenever

appropriate, States Parties shall make full use of agreements or arrangements,
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including international or regional organizations, to enhance the cooperation

between their law enforcement agencies.

3. States Parties shall endeavour to cooperate within their means to respond to

transnational organized crime committed through the use of modern technology.

Article 29
TRAINING AND TECHNICAL ASSISTANCE

1. Each State Party shall, to the extent necessary, initiate, develop or improve
specific training programmes for its law enforcement personnel, including
prosecutors, investigating magistrates and customs personnel, and other
personnel charged with the prevention, detection and control of the offences
covered by this Convention. Such programmes may include secondments and
exchanges of staff. Such programmes shall deal, in particular and to the extent
permitted by domestic law, with the following:

(a) Methods used in the prevention, detection and control of the offences

covered by this Convention;

(b) Routes and techniques used by persons suspected of involvement in

offences covered by this Convention, including in transit States, and

appropriate countermeasures;

(c) Monitoring of the movement of contraband,;

(d) Detection and monitoring of the movements of proceeds of crime,

property, equipment or other instrumentalities and methods used for the

transfer, concealment or disguise of such proceeds, property, equipment

or other instrumentalities, as well as methods used in combating money

laundering and other financial crimes;

(e) Collection of evidence;

(f) Control techniques in free trade zones and free ports;

() Modern law enforcement equipment and techniques, including

electronic surveillance, controlled deliveries and undercover operations;

(h) Methods used in combating transnational organized crime committed

through the use of computers, telecommunications networks or other

-62-



forms of modern technology; and (i) Methods used in the protection of

victims and witnesses.

2. States Parties shall assist one another in planning and implementing research
and training programmes designed to share expertise in the areas referred to in
paragraph 1 of this article and to that end shall also, when appropriate, use
regional and international conferences and seminars to promote cooperation and
to stimulate discussion on problems of mutual concern, including the special

problems and needs of transit States.

3. States Parties shall promote training and technical assistance that will
facilitate extradition and mutual legal assistance. Such training and technical
assistance may include language training, secondments and exchanges between

personnel in central authorities or agencies with relevant responsibilities.

4. In the case of existing bilateral and multilateral agreements or arrangements,
States Parties shall strengthen, to the extent necessary, efforts to maximize
operational and training activities within international and regional organizations

and within other relevant bilateral and multilateral agreements or arrangements.
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Extract 2: United Nations Protocol to Prevent, Suppress and Punish

Trafficking in Persons, Especially Women and Children, Supplementing the

United Nations Convention against Transnational Organized Crime (2000)

Article 6
ASSISTANCE TO AND PROTECTION OF VICTIMS OF
TRAFFICKING IN PERSONS

5. Each State Party shall endeavor to provide for the physical safety of victims

of trafficking in persons while they are within its territory.

Article 10
INFORMATION EXCHANGE AND TRAINING

1. Law enforcement, immigration or other relevant authorities of States Parties
shall, as appropriate, cooperate with one another by exchanging information, in
accordance with their domestic law, to enable them to determine:

(@) Whether individuals crossing or attempting to cross an international
border with travel documents belonging to other persons or without travel
documents are perpetrators or victims of trafficking in persons;

(b) The types of travel document that individuals have used or
attempted to use to cross an international border for the purpose of trafficking in
persons; and

(c) The means and methods used by organized criminal groups for the
purpose of trafficking in persons, including the recruitment and transportation of
victims, routes and links between and among individuals and groups engaged in

such trafficking, and possible measures for detecting them.

2. States Parties shall provide or strengthen training for law enforcement,
immigration and other relevant officials in the prevention of trafficking in persons.
The training should focus on methods used in preventing such trafficking,
prosecuting the traffickers and protecting the rights of the victims, including
protecting the victims from the traffickers. The training should also take into

account the need to consider human rights and child-and gender-sensitive issues
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and it should encourage cooperation with non-governmental organizations, other

relevant organizations and other elements of civil society.

3. A State Party that receives information shall comply with any request by the

State Party that transmitted the information that places restrictions on its use.

Article 11
BORDER MEASURES

1. Without prejudice to international commitments in relation to the free
movement of people, States Parties shall strengthen, to the extent possible, such

border controls as may be necessary to prevent and detect trafficking in persons.

6. Without prejudice to Article 27 of the Convention, States Parties shall consider
strengthening cooperation among border control agencies by, inter-alia,
establishing and maintaining direct channels of communication.



Extract 3: United Nations Principles and Guidelines on Human Rights and
Human Trafficking (2002)

Guideline 5: Ensuring an adequate law enforcement response

Although there is evidence to suggest that trafficking in persons is
increasing in all regions of the world, few traffickers have been
apprehended. More effective law enforcement will create a
disincentive for traffickers and will therefore have a direct impact

upon demand.

An adequate law enforcement response to trafficking is dependent on
the cooperation of trafficked persons and other witnesses. In many
cases, individuals are reluctant or unable to report traffickers or to
serve as witnesses because they lack confidence in the police and the
judicial system and/or because of the absence of any effective
protection mechanisms. These problems are compounded when law
enforcement officials are involved or complicit in trafficking. Strong
measures need to be taken to ensure that such involvement is
investigated, prosecuted and punished. Law enforcement officials
must also be sensitized to the paramount requirement of ensuring the
safety of trafficked persons. This responsibility lies with the

investigator and cannot be abrogated.

States and, where applicable, intergovernmental and non-

governmental organizations should consider:

1. Sensitizing law enforcement authorities and officials to their
primary responsibility to ensure the safety and immediate well-being

of trafficked persons.

2. Ensuring that law enforcement personnel are provided with
adequate training in the investigation and prosecution of cases of
trafficking. This training should be sensitive to the needs of trafficked

persons, particularly those of women and children, and should
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acknowledge the practical value of providing incentives for trafficked
persons and others to come forward to report traffickers. The
involvement of relevant non-governmental organizations in such
training should be considered as a means of increasing its relevance

and effectiveness.

3. Providing law enforcement authorities with adequate
investigative powers and techniques to enable effective investigation
and prosecution of suspected traffickers. States should encourage
and support the development of proactive investigatory procedures

that avoid over-reliance on victim testimony.

4. Establishing specialist anti-trafficking units (comprising both
women and men) in order to promote competence and

professionalism.

5. Guaranteeing that traffickers are and will remain the focus of
anti-trafficking strategies and that law enforcement efforts do not
place trafficked persons at risk of being punished for offences

committed as a consequence of their situation.

6. Implementing measures to ensure that “rescue” operations do
not further harm the rights and dignity of trafficked persons. Such
operations should only take place once appropriate and adequate
procedures for responding to the needs of trafficked persons released

in this way have been put in place.

7. Sensitizing police, prosecutors, border, immigration and judicial
authorities, and social and public health workers to the problem of
trafficking and ensuring the provision of specialized training in
identifying trafficking cases, combating trafficking and protecting the

rights of victims.

8. Making appropriate efforts to protect individual trafficked persons
during the investigation and trial process and any subsequent period
when the safety of the trafficked person so requires. Appropriate
protection programmes may include some or all of the following

elements: identification of a safe place in the country of destination;
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access to independent legal counsel; protection of identity during
legal proceedings; identification of options for continued stay,

resettlement or repatriation.

9. Encouraging law enforcement authorities to work in partnership
with non-governmental agencies in order to ensure that trafficked

persons receive necessary support and assistance.



Extract 4: COMMIT Process: Memorandum of Understanding on

Cooperation against Trafficking in Persons in the Greater Mekong Sub-
Region (2004)

[The Governments of the Kingdom of Cambodia, the People’s Republic of China,
the Lao People’s Democratic Republic, the Union of Myanmar, the Kingdom of
Thailand and the Socialist Republic of Vietnam, solemnly commit to the following

actions:

8. Adopting appropriate guidelines and providing training for relevant officials to
permit the rapid and accurate identification of trafficked persons and to improve

the investigation, prosecution and judicial process.

9. Investigating, arresting, prosecuting and punishing perpetrators of trafficking

in accordance with national law.

10. Making available to trafficked persons legal assistance and information in a

language they understand.

11. Developing realistic and effective cooperation in the criminal justice system

to remove impunity for traffickers and provide justice for victims.

12. Strengthening cross-border cooperation in law enforcement among the six

GMS countries to combat trafficking through criminal justice process.

13. Providing the necessary personnel and budgetary support for trafficking

response capacities within national law enforcement authorities.



Extract 5: Criminal Justice Responses to Trafficking in Persons:

ASEAN Practitioner Guidelines (2007)

Part One - Evidential Matters

B. Specialisation and co-operation

1.

A specialist investigation capacity within national police forces is key to a
strong and effective criminal justice response to trafficking in persons.
Front-line law enforcement officials should also understand the crime of

trafficking and their responsibility to provide an initial response.

There should be close co-operation between investigators and
prosecutors, including at the specialist level, at the earliest possible stages

in trafficking cases in order to ensure strong prosecution cases.

C. Management of the victim as a witness

1.

2.

Prosecutors and investigators should work closely to secure the consent
and co-operation of victims of trafficking to act as victim-witnesses and to

provide evidential statements.

To the extent possible, victims of trafficking should not be charged or
prosecuted in relation to crimes committed by them that are a direct

consequence of an act of trafficking in persons.

D. Special measures for child victims

1.

The special needs of child victims of trafficking as well as their special
rights to protection, care and support should be recognised and respected

by all criminal justice agencies.



E. Witness protection issues

1. Victim-witnesses and where necessary, their families, should be protected

from reprisals from their traffickers.

2. The privacy of victim-witnesses is to be protected at all times, to the extent

provided by law.

F. Trial Issues

1. Prosecutors and investigators should work closely to secure the consent
and co-operation of victims of trafficking to testify in the trial of their
traffickers in those cases where their testimony is necessary for the

prosecution.

Part Two - International operational and legal / judicial co-operation

A. International Operational Co-operation

1. Efforts should be made to increase deployment of coordinated specialist

investigator-prosecutor investigation teams at the international level.

2. There should be increased collaboration in the use of specialist

investigative techniques in international investigations.

3. Regional training workshops on the management of coordinated
investigation teams and implementation of specialist investigative

techniques should be developed.

4. National multi-agency border liaison units should be established,
especially at identified border “hot spots” to improve the capacity and

quality of cross-border co-operation.



5. Relevant agencies should be encouraged and supported in effective use
of modern information and communications technology at all levels to

facilitate closer and faster co-operation.

6. Operational international co-operation measures should be closely co-
ordinated with other appropriate regional structures such as the Heads Of
Specialist Trafficking Units (HSU) Process, Interpol and joint meetings of

ASEAN law enforcement agencies.



ANNEX - E

UN GLOBAL INITIATIVE TO FIGHT HUMAN TRAFFICKING (UN.GIFT)
REGIONAL WORKSHOP ON CRIMINAL JUSTICE RESPONSES

TO TRAFFICKING IN PERSONS
“ENDING IMPUNITY AND SECURING JUSTICE”

DAY 2: PROSECUTION AND ADJUDICATION OF TIP CASES

PART 1: CRIMINALIZATION, PROSECUTION, ADJUDICATION AND
VICTIM-WITNESS SUPPORT

INTERNATIONAL AND REGIONAL STANDARDS
SELECTED EXTRACTS
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Note:

The present document contains extracts from the major international and
regional legal and policy documents dealing with trafficking in persons. The
extracts have been selected on the basis of their relevance to the key domestic
issues related to the prosecution and adjudication of TIP cases including

criminalization and victim-witness support.

The compilation is not exhaustive. It does not include all provisions or all
applicable instruments. However, it is intended to highlight major themes and
commitments — thereby assisting participants in identifying the most important
standards and most effective approaches with respect to the particular issues
listed below.

Topic 1: Criminalization of Trafficking

Topic 2: Jurisdiction

Topic 3: Victim Protection and Support

Topic 4: Victim-witness Protection and Support

Topic 5: Right of Victims to a Remedy

Topic 6: Special Protection for Child Victims and Witnesses
Topic 7: Prosecution and Trial Issues

Topic 8: Corruption
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TOPIC 1: CRIMINALIZATION OF TRAFFICKING

United Nations Convention against Transnational Organized Crime (2000)

Article 11
PROSECUTION, ADJUDICATION AND SANCTIONS

1. Each State Party shall make the commission of an offence established in
accordance with articles 5, 6, 8 and 23 of this Convention liable to sanctions that

take into account the gravity of that offence.

2. Each State Party shall endeavour to ensure that any discretionary legal
powers under its domestic law relating to the prosecution of persons for offences
covered by this Convention are exercised to maximize the effectiveness of law
enforcement measures in respect of those offences and with due regard to the

need to deter the commission of such offences.

3. In the case of offences established in accordance with articles 5, 6, 8 and 23
of this Convention, each State Party shall take appropriate measures, in
accordance with its domestic law and with due regard to the rights of the
defence, to seek to ensure that conditions imposed in connection with decisions
on release pending trial or appeal take into consideration the need to ensure the
presence of the defendant at subsequent criminal proceedings. 4. Each State
Party shall ensure that its courts or other competent authorities bear in mind the
grave nature of the offences covered by this Convention when considering the

eventuality of early release or parole of persons convicted of such offences.
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United Nations Protocol to Prevent, Suppress and Punish Trafficking in

Persons, Especially Women and Children, Supplementing the United

Nations Convention against Transnational Organized Crime (2000)

Article 5
CRIMINALISATION

1. Each State Party shall adopt such legislative and other measures as may
be necessary to establish as criminal offences the conduct set forth in Article 3 of

this Protocol, when committed intentionally.

2. Each State Party shall also adopt such legislative and other measures as
may be necessary to establish as criminal offences:
(@) Subject to the basic concepts of its legal system, attempting to
commit an offence established in accordance with paragraph 1 of this
Article;
(b) Participating as an accomplice in an offence established in
accordance with paragraph 1 of this Article; and
(c) Organising or directing other persons to commit an offence

established in accordance with paragraph 1 of this Article.

United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 12: States shall adopt appropriate legislative and other measures
necessary to establish, as criminal offences, trafficking, its component acts

and related conduct.

Principle 15: Effective and proportionate sanctions shall be applied to
individuals and legal persons found guilty of trafficking or of its component

or related offences.

Guideline 4: Ensuring an adequate legal framework
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States should consider:

1. Amending or adopting national legislation in accordance with international
standards so that the crime of trafficking is precisely defined in national law
and detailed guidance is provided as to its various punishable elements. All
practices covered by the definition of trafficking such as debt bondage,

forced labour and enforced prostitution should also be criminalized.

2. Enacting legislation to provide for the administrative, civil and, where
appropriate, criminal liability of legal persons for trafficking offences in
addition to the liability of natural persons. Reviewing current laws,
administrative controls and conditions relating to the licensing and operation
of businesses that may serve as cover for trafficking such as marriage

bureaux, employment agencies, travel agencies, hotels and escort services.

3. Making legislative provision for effective and proportional criminal
penalties (including custodial penalties giving rise to extradition in the case
of individuals). Where appropriate, legislation should provide for additional
penalties to be applied to persons found guilty of trafficking in aggravating
circumstances, including offences involving trafficking in children or offences

committed or involving complicity by State officials.

COMMIT Process: Memorandum of Understanding on Cooperation against

Trafficking in Persons in the Greater Mekong Sub-Region (2004)

[The Governments of the Kingdom of Cambodia, the People’s Republic of China,
the Lao People’s Democratic Republic, the Union of Myanmar, the Kingdom of
Thailand and the Socialist Republic of Vietnam, solemnly commit to the following

actions:

7. Adopting and enforcing, as quickly as possible, appropriate legislation

against trafficking in persons.
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Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)

Part 1. A. Strengthening of the legal framework

1. All forms of trafficking in persons and related crimes should be specifically

criminalised in accordance with applicable international standards.

2. Penalties for those convicted of the crime of trafficking in persons and

related crimes should be commensurate with the gravity of the crime.
3. Offences of trafficking in persons, together with trafficking in persons

related crimes are recommended to be predicate offences in respect of money

laundering legislation.
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TOPIC 2: JURISDICTION

United Nations Convention against Transnational Organized Crime (2000)

Article 15
JURISDICTION

1. Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences established in accordance with articles
5, 6, 8 and 23 of this Convention when:

(a) The offence is committed in the territory of that State Party; or

(b) The offence is committed on board a vessel that is flying the flag of that State
Party or an aircraft that is registered under the laws of that State Party at the

time that the offence is committed.

2. Subject to article 4 of this Convention, a State Party may also establish its
jurisdiction over any such offence when:

(a) The offence is committed against a national of that State Party;

(b) The offence is committed by a national of that State Party or a stateless
person who has his or her habitual residence in its territory; or

(c) The offence is:

(i) One of those established in accordance with article 5, paragraph 1, of this
Convention and is committed outside its territory with a view to the commission of
a serious crime within its territory;

(i) One of those established in accordance with article 6, paragraph 1 (b) (ii), of
this Convention and is committed outside its territory with a view to the
commission of an offence established in accordance with article 6, paragraph 1

(@) (i) or (ii) or (b) (i), of this Convention within its territory.

3. For the purposes of article 16, paragraph 10, of this Convention, each State
Party shall adopt such measures as may be necessary to establish its jurisdiction
over the offences covered by this Convention when the alleged offender is
present in its territory and it does not extradite such person solely on the ground

that he or she is one of its nationals.
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4. Each State Party may also adopt such measures as may be necessary to
establish its jurisdiction over the offences covered by this Convention when the

alleged offender is present in its territory and it does not extradite him or her.

5. If a State Party exercising its jurisdiction under paragraph 1 or 2 of this article
has been notified, or has otherwise learned, that one or more other States
Parties are conducting an investigation, prosecution or judicial proceeding in
respect of the same conduct, the competent authorities of those States Parties
shall, as appropriate, consult one another with a view to coordinating their

actions.

6. Without prejudice to norms of general international law, this Convention does
not exclude the exercise of any criminal jurisdiction established by a State Party

in accordance with its domestic law.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)

Part 1. A. Strengthening of the legal framework

4. In order to ensure that there are no safe havens for traffickers, States are

encouraged to either extradite or prosecute alleged offenders.

Part 2. B. International Legal / Judicial Co-operation - General

1. The use of the principle of “extradite or prosecute” is encouraged as a guide
for all actions in relation to the prosecution of cross-border trafficking in persons
cases.

2. Where possible, extra-territorial provisions should be attached to trafficking in

persons laws and related statutes as a further measure to remove safe havens

for traffickers.
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TOPIC 3: VICTIM SUPPORT AND PROTECTION

United Nations Convention against Transnational Organized Crime (2000)

Article 25
ASSISTANCE TO AND PROTECTION OF VICTIMS

1. Each State Party shall take appropriate measures within its means to provide
assistance and protection to victims of offences covered by this Convention, in

particular in cases of threat of retaliation or intimidation.

2. Each State Party shall establish appropriate procedures to provide access to

compensation and restitution for victims of offences covered by this Convention.

3. Each State Party shall, subject to its domestic law, enable views and
concerns of victims to be presented and considered at appropriate stages of
criminal proceedings against offenders in a manner not prejudicial to the rights of

the defence.

United Nations Protocol to Prevent, Suppress and Punish Trafficking in

Persons, Especially Women and Children, Supplementing the United

Nations Convention against Transnational Organized Crime (2000)

Article 6
ASSISTANCE TO AND PROTECTION OF VICTIMS OF
TRAFFICKING IN PERSONS

1. In appropriate cases and to the extent possible under its domestic law, each
State Party shall protect the privacy and identity of victims of trafficking in
persons, including, inter-alia, by making legal proceedings relating to such
trafficking confidential.
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2. Each State Party shall ensure that its domestic legal or administrative system
contains measures that provide to victims of trafficking in persons, in appropriate
cases:

(a) Information on relevant court and administrative proceedings;

(b) Assistance to enable their views and concerns to be presented and
considered at appropriate stages of criminal proceedings against offenders, in a

manner not prejudicial to the rights of the defence.

3. Each State Party shall consider implementing measures to provide for the
physical, psychological and social recovery of victims of trafficking in persons,
including appropriate cases, in cooperation with non-governmental organisations,
other relevant organisations and other elements of civil society, and, in particular,
the provision of:

(a) Appropriate housing;

(b) Counselling and information, in particular as regards their legal rights, in a
language that the victims of trafficking in persons can understand;

(c) Medical, psychological and material assistance; and

(d) Employment, educational and training opportunities.

4. Each State Party shall take into account, in applying the provisions of this
article, the age, gender and special needs of victims of trafficking in persons, in
particular the special needs of children, including appropriate housing, education

and care.

5. Each State Party shall endeavour to provide for the physical safety of victims

of trafficking in persons while they are within its territory.
6. Each State Party shall ensure that its domestic legal system contains

measures that offer victims of trafficking in persons the possibility of obtaining

compensation for damage suffered.
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United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002):

Principle 7: Trafficked persons shall not be detained, charged or
prosecuted for the illegality of their entry into or residence in countries of
transit and destination, or for their involvement in unlawful activities to the
extent that such involvement is a direct consequence of their situation as

trafficked persons.

Principle 8: States shall ensure that trafficked persons are protected from
further exploitation and harm and have access to adequate physical and
psychological care. Such protection and care shall not be made conditional
upon the capacity or willingness of the trafficked person to cooperate in

legal proceedings.

Guideline 4. Ensuring an adequate legal framework

States should consider:

5. Ensuring that legislation prevents trafficked persons from being
prosecuted, detained or punished for the illegality of their entry or residence
or for the activities they are involved in as a direct consequence of their

situation as trafficked persons.

6. Ensuring that the protection of trafficked persons is built into anti-
trafficking legislation, including protection from summary deportation or
return where there are reasonable grounds to conclude that such
deportation or return would represent a significant security risk to the

trafficked person and/or her/his family.

8. Making effective provision for trafficked persons to be given legal
information and assistance in a language they understand as well as
appropriate social support sufficient to meet their immediate needs. States

should ensure that entitltement to such information, assistance and
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immediate support is not discretionary but is available as a right for all

persons who have been identified as trafficked.

Guideline 6: Protection and support for trafficked persons
States and, where applicable, intergovernmental and non-governmental

organizations, should consider:

1. Ensuring, in cooperation with non-governmental organizations, that safe
and adequate shelter that meets the needs of trafficked persons is made
available. The provision of such shelter should not be made contingent on
the willingness of the victims to give evidence in criminal proceedings.
Trafficked persons should not be held in immigration detention centres,

other detention facilities or vagrant houses.

2. Ensuring, in partnership with non-governmental organizations, that
trafficked persons are given access to primary health care and counselling.
Trafficked persons should not be required to accept any such support and
assistance and they should not be subject to mandatory testing for
diseases, including HIV/AIDS.

3. Ensuring that trafficked persons are informed of their right of access to
diplomatic and consular representatives from their State of nationality. Staff
working in embassies and consulates should be provided with appropriate
training in responding to requests for information and assistance from
trafficked persons. These provisions would not apply to trafficked asylum-

seekers.

4. Ensuring that legal proceedings in which trafficked persons are involved
are not prejudicial to their rights, dignity or physical or psychological well-

being.

5. Providing trafficked persons with legal and other assistance in relation to
any criminal, civil or other actions against traffickers/exploiters. Victims

should be provided with information in a language that they understand.
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6. Ensuring that trafficked persons are effectively protected from harm,
threats or intimidation by traffickers and associated persons. To this end,
there should be no public disclosure of the identity of trafficking victims and
their privacy should be respected and protected to the extent possible, while
taking into account the right of any accused person to a fair trial. Trafficked
persons should be given full warning, in advance, of the difficulties inherent
in protecting identities and should not be given false or unrealistic
expectations regarding the capacities of law enforcement agencies in this

regard.

7. Ensuring the safe and, where possible, voluntary return of trafficked
persons and exploring the option of residency in the country of destination
or third-country resettlement in specific circumstances (e.g. to prevent

reprisals or in cases where re-trafficking is considered likely).

8. In partnership with non-governmental organizations, ensuring that
trafficked persons who do return to their country of origin are provided with
the assistance and support necessary to ensure their well-being, facilitate
their social integration and prevent re-trafficking. Measures should be taken
to ensure the provision of appropriate physical and psychological health
care, housing and educational and employment services for returned

trafficking victims.

COMMIT Process: Memorandum of Understanding on Cooperation against

Trafficking in Persons in the Greater Mekong Sub-Region (2004)

[The Governments of the Kingdom of Cambodia, the People’s Republic of China,
the Lao People’s Democratic Republic, the Union of Myanmar, the Kingdom of
Thailand and the Socialist Republic of Vietnam, solemnly commit to the following

actions]:
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15. Promoting greater gender and child sensitivity in all areas of work dealing

with victims of trafficking.

16. Enduring that persons identified as victims of trafficking are not held in

detention by law enforcement authorities.

17. Providing all victims of trafficking with shelter, and appropriate physical,

psycho-social, legal, educational and health-care assistance.

18. Adopting policies and mechanisms to protect and support those who have

been victims of trafficking.

25. Applying national labour laws to protect the rights of all workers based on the

principles of non-discrimination and equality.
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TOPIC 4: VICTIM-WITNESS SUPPORT AND PROTECTION

United Nations Convention against Transnational Organized Crime (2000)

Article 24
PROTECTION OF WITNESSES

1. Each State Party shall take appropriate measures within its means to provide
effective protection from potential retaliation or intimidation for witnesses in
criminal proceedings who give testimony concerning offences covered by this
Convention and, as appropriate, for their relatives and other persons close to

them.

2. The measures envisaged in paragraph 1 of this article may include, inter alia,
without prejudice to the rights of the defendant, including the right to due
process: (a) Establishing procedures for the physical protection of such
persons, such as, to the extent necessary and feasible, relocating them and
permitting, where appropriate, non-disclosure or limitations on the disclosure of
information concerning the identity and whereabouts of such persons; (b)
Providing evidentiary rules to permit witness testimony to be given in a manner
that ensures the safety of the witness, such as permitting testimony to be given
through the use of communications technology such as video links or other

adequate means.

3. States Parties shall consider entering into agreements or arrangements with

other States for the relocation of persons referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims insofar as they are

witnesses.
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United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 9: Legal and other assistance shall be provided to trafficked
persons for the duration of any criminal, civil or other actions against
suspected traffickers. States shall provide protection and temporary

residence permits to victims and witnesses during legal proceedings.

Guideline 4: Ensuring an adequate legal framework

States should consider:

7. Providing legislative protection for trafficked persons who voluntarily
agree to cooperate with law enforcement authorities, including protection of
their right to remain lawfully within the country of destination for the duration

of any legal proceedings.

10. Guaranteeing that protections for withnesses are provided for in law.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)

Part 1. C. Management of the victim as a witness

1. Prosecutors and investigators should work closely to secure the consent and
co-operation of victims of trafficking to act as victim-witnesses and to provide

evidential statements.
2. To the extent possible, victims of trafficking should not be charged or
prosecuted in relation to crimes committed by them that are a direct

consequence of an act of trafficking in persons.

3. Victims of trafficking should, as provided in domestic law, be provided with

prompt access to protection and shelter.
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4. Administrative and/or legal provisions should be put in place to enable
consenting and co-operating victim-witnesses to remain in the country for the
purposes of assisting with the investigation and / or testifying in criminal

proceedings.

5. Specialist prosecutors and victim support agencies should cooperate to
support victims throughout their involvement as witnesses in criminal

proceedings.

6. The privacy of victims of trafficking should be respected and their personal

particulars should remain confidential, to the extent provided by law.
7. To the extent possible, efforts should be made to expedite criminal
proceedings in trafficking cases to reduce the stress and pressure endured by
victims when having to wait for long periods of time to testify at trial.

Part 1. E. Witness protection issues

1. Victim-witnesses and where necessary, their families, should be protected

from reprisals from their traffickers.

2. The privacy of victim-witnesses is to be protected at all times, to the extent

provided by law.
3. To the extent possible under domestic law, the physical re-location of

consenting victim-witnesses, including to second or third countries, should be

considered where such relocation is necessary to protect them.
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TOPIC 5: RIGHT OF VICTIMS TO A REMEDY

United Nations Convention against Transnational Organized Crime (2000)

Article 25
ASSISTANCE TO AND PROTECTION OF VICTIMS

2. Each State Party shall establish appropriate procedures to provide access to

compensation and restitution for victims of offences covered by this Convention.

United Nations Protocol to Prevent, Suppress and Punish Trafficking in

Persons, Especially Women and Children, Supplementing the United

Nations Convention against Transnational Organized Crime (2000)

6 (6) Each State Party shall ensure that its domestic legal system contains
measures that offer victims of trafficking in persons the possibility of obtaining

compensation for damage suffered.

United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 17: States shall ensure that trafficked persons are given access to

effective and appropriate legal remedies.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)
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Part 1. A. Strengthening of the legal framework
6. To the extent possible, the legal framework should enable victims to seek and

receive remedies including compensation from appropriate sources including

from those convicted of trafficking in persons and related offences.
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TOPIC 6: SPECIAL PROTECTIONS FOR CHILD VICTIMS AND WITNESSES

United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 10: Children who are victims of trafficking shall be identified as
such. Their best interests shall be considered paramount at all times. Child
victims of trafficking shall be provided with appropriate assistance and
protection. Full account shall be taken of their special vulnerabilities, rights

and needs.

Guideline 8: Special measures for the protection and support of child

victims of trafficking

The particular physical, psychological and psychosocial harm suffered
by trafficked children and their increased vulnerability to exploitation
require that they be dealt with separately from adult trafficked persons
in terms of laws, policies, programmes and interventions. The best
interests of the child must be a primary consideration in all actions
concerning trafficked children, whether undertaken by public or
private social welfare institutions, courts of law, administrative
authorities or legislative bodies. Child victims of trafficking should be
provided with appropriate assistance and protection and full account

should be taken of their special rights and needs.

States and, where applicable, intergovernmental and non-governmental
organizations, should consider, in addition to the measures outlined under
Guideline 6:

1. Ensuring that definitions of trafficking in children in both law and policy
reflect their need for special safeguards and care, including appropriate
legal protection. In particular, and in accordance with the Palermo Protocol,
evidence of deception, force, coercion, etc. should not form part of the

definition of trafficking where the person involved is a child.
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2. Ensuring that procedures are in place for the rapid identification of child

victims of trafficking.

3. Ensuring that children who are victims of trafficking are not subjected to
criminal procedures or sanctions for offences related to their situation as
trafficked persons.

4. In cases where children are not accompanied by relatives or guardians,
taking steps to identify and locate family members. Following a risk
assessment and consultation with the child, measures should be taken to
facilitate the reunion of trafficked children with their families where this is

deemed to be in their best interest.

5. In situations where the safe return of the child to his or her family is not
possible, or where such return would not be in the child’s best interests,
establishing adequate care arrangements that respect the rights and dignity
of the trafficked child.

6. In both the situations referred to in the two paragraphs above, ensuring
that a child who is capable of forming his or her own views enjoys the right
to express those views freely in all matters affecting him or her, in particular
concerning decisions about his or her possible return to the family, the
views of the child being given due weight in accordance with his or her age

and maturity.

7. Adopting specialized policies and programmes to protect and support
children who have been victims of trafficking. Children should be provided
with appropriate physical, psychosocial, legal, educational, housing and

health-care assistance.

8. Adopting measures necessary to protect the rights and interests of
trafficked children at all stages of criminal proceedings against alleged

offenders and during procedures for obtaining compensation.
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9. Protecting, as appropriate, the privacy and identity of child victims and
taking measures to avoid the dissemination of information that could lead to
their identification.

10. Taking measures to ensure adequate and appropriate training, in

particular legal and psychological training, for persons working with child
victims of trafficking.
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TOPIC 7: PROSECUTION AND TRIAL ISSUES

United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 2: States have a responsibility under international law to act with
due diligence to prevent trafficking, to investigate and prosecute traffickers

and to assist and protect trafficked persons.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007):

Part 1. B. Specialisation and co-operation

2. Prosecution agencies should also develop a specialist response capacity. A
number of prosecutors - appropriate to the current and anticipated caseload -
should be specially trained and designated to undertake the preparation and

presentation of TIP and related prosecutions.

3. Priority should be given to the development and delivery of specialist training

for any designated prosecutors.

4. If the caseload does not yet warrant a specialist prosecutorial response, then

the prosecutorial agency should designate a focal point for TIP related cases.
5. A number of judges, appropriate to the current and anticipated caseload,
should be specially prepared and designated to undertake the management and

adjudication of TIP related trials.

6. All prosecutors and judges should be sensitized to understand the crime of

trafficking and informed of the applicable legal framework.
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7. There should be close co-operation between investigators and prosecutors,
including at the specialist level, at the earliest possible stages in trafficking cases

in order to ensure strong prosecution cases.

Part 1. F. Trial Issues

1. Prosecutors and investigators should work closely to secure the consent and
co-operation of victims of trafficking to testify in the trial of their traffickers in

those cases where their testimony is necessary for the prosecution.

2. In the interests of justice and victim protection, trafficking in persons related
trials should be commenced and completed without undue delay. Mechanisms

such as preliminary hearings should be considered where possible.

3. In order to make trials less stressful for testifying victim-witnesses, a range of
alternatives to testifying in open court should be explored; this may include the
opportunity to testify from behind a screen, or at a closed session of the trial

proceedings or by means of a video link.

4. Other practical court support measures could include: pre-trial court room
visits, escorts to and from court buildings, the use of separate entrances to the
court building, private waiting areas and the regular provision of information
concerning the conduct of the trial from the prosecution side throughout the court

proceedings.

5. It is the responsibility of both the prosecutor and the judge to ensure that a fair

trial takes place in accordance with applicable international standards.
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TOPIC 8: CORRUPTION

United Nations Convention against Transnational Organized Crime (2000)

Article 8
CRIMINALIZATION OF CORRUPTION

1. Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally:

(&) The promise, offering or giving to a public official, directly or indirectly, of an
undue advantage, for the official himself or herself or another person or entity, in
order that the official act or refrain from acting in the exercise of his or her official
duties;

(b) The solicitation or acceptance by a public official, directly or indirectly, of an
undue advantage, for the official himself or herself or another person or entity, in
order that the official act or refrain from acting in the exercise of his or her official

duties.

2. Each State Party shall consider adopting such legislative and other measures
as may be necessary to establish as criminal offences conduct referred to in
paragraph 1 of this article involving a foreign public official or international civil
servant. Likewise, each State Party shall consider establishing as criminal

offences other forms of corruption.

3. Each State Party shall also adopt such measures as may be necessary to
establish as a criminal offence participation as an accomplice in an offence

established in accordance with this article.

4. For the purposes of paragraph 1 of this article and article 9 of this Convention,
“public official” shall mean a public official or a person who provides a public
service as defined in the domestic law and as applied in the criminal law of the

State Party in which the person in question performs that function.

Article 9
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MEASURES AGAINST CORRUPTION

1. In addition to the measures set forth in article 8 of this Convention, each State
Party shall, to the extent appropriate and consistent with its legal system, adopt
legislative, administrative or other effective measures to promote integrity and to

prevent, detect and punish the corruption of public officials.

2. Each State Party shall take measures to ensure effective action by its
authorities in the prevention, detection and punishment of the corruption of public
officials, including providing such authorities with adequate independence to

deter the exertion of inappropriate influence on their actions.

United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 6: States shall exercise due diligence in identifying and eradicating
public-sector involvement or complicity in trafficking. All public officials
suspected of being implicated in trafficking shall be investigated, tried and, if

convicted, appropriately punished.

Principle 13: States shall effectively investigate, prosecute and adjudicate
trafficking, including its component acts and related conduct, whether

committed by governmental or by non-State actors.

Guideline 4: Ensuring an adequate legal framework

States should consider:

3. Making legislative provision for effective and proportional criminal
penalties (including custodial penalties giving rise to extradition in the case
of individuals). Where appropriate, legislation should provide for additional
penalties to be applied to persons found guilty of trafficking in aggravating
circumstances, including offences involving trafficking in children or offences

committed or involving complicity by State officials.
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UN GLOBAL INITIATIVE TO FIGHT HUMAN TRAFFICKING (UN.GIFT)
REGIONAL WORKSHOP ON CRIMINAL JUSTICE RESPONSES

TO TRAFFICKING IN PERSONS
“ENDING IMPUNITY AND SECURING JUSTICE”

DAY 2: PROSECUTION AND ADJUDICATION OF TIP CASES

PART 2: INTERNATIONAL LEGAL COOPERATION, RECOVERY OF
PROCEEDS AND MONEY LAUNDERING

INTERNATIONAL AND REGIONAL STANDARDS
SELECTED EXTRACTS
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Note:

The present document contains extracts from the major international and
regional legal and policy documents dealing with trafficking in persons. The
extracts have been selected on the basis of their relevance to the issues of

international legal cooperation, recovery of proceeds and money laundering.

The compilation is not exhaustive. It does not include all provisions or all
applicable instruments. However, it is intended to highlight major themes and
commitments — thereby assisting participants in identifying key standards and

effective approaches to these issues.

Topic 1: International legal cooperation: extradition

Topic 2: International legal cooperation: mutual assistance
Topic 3: Recovery of proceeds of trafficking

Topic 4: Laundering of the proceeds of trafficking
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TOPIC 1: INTERNATIONAL LEGAL COOPERATION: EXTRADITION

United Nations Convention against Transnational Organized Crime (2000)

Article 16
EXTRADITION

1. This article shall apply to the offences covered by this Convention or in cases
where an offence referred to in article 3, paragraph 1 (a) or (b), involves an
organized criminal group and the person who is the subject of the request for
extradition is located in the territory of the requested State Party, provided that
the offence for which extradition is sought is punishable under the domestic law

of both the requesting State Party and the requested State Party.

2. If the request for extradition includes several separate serious crimes, some
of which are not covered by this article, the requested State Party may apply this

article also in respect of the latter offences.

3. Each of the offences to which this article applies shall be deemed to be
included as an extraditable offence in any extradition treaty existing between
States Parties. States Parties undertake to include such offences as extraditable

offences in every extradition treaty to be concluded between them.

4. If a State Party that makes extradition conditional on the existence of a treaty
receives a request for extradition from another State Party with which it has no
extradition treaty, it may consider this Convention the legal basis for extradition in

respect of any offence to which this article applies.

5. States Parties that make extradition conditional on the existence of a treaty
shall:  (a) At the time of deposit of their instrument of ratification, acceptance,
approval of or accession to this Convention, inform the Secretary-General of the

United Nations whether they will take this Convention as the legal basis for
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cooperation on extradition with other States Parties to this Convention; and (b)
If they do not take this Convention as the legal basis for cooperation on
extradition, seek, where appropriate, to conclude treaties on extradition with

other States Parties to this Convention in order to implement this article.

6. States Parties that do not make extradition conditional on the existence of a
treaty shall recognize offences to which this article applies as extraditable

offences between themselves.

7. Extradition shall be subject to the conditions provided for by the domestic law
of the requested State Party or by applicable extradition treaties, including, inter
alia, conditions in relation to the minimum penalty requirement for extradition and

the grounds upon which the requested State Party may refuse extradition.

8. States Parties shall, subject to their domestic law, endeavour to expedite
extradition procedures and to simplify evidentiary requirements relating thereto in

respect of any offence to which this article applies.

9. Subject to the provisions of its domestic law and its extradition treaties, the
requested State Party may, upon being satisfied that the circumstances so
warrant and are urgent and at the request of the requesting State Party, take a
person whose extradition is sought and who is present in its territory into custody
or take other appropriate measures to ensure his or her presence at extradition

proceedings.

10. A State Party in whose territory an alleged offender is found, if it does not
extradite such person in respect of an offence to which this article applies solely
on the ground that he or she is one of its nationals, shall, at the request of the
State Party seeking extradition, be obliged to submit the case without undue
delay to its competent authorities for the purpose of prosecution. Those
authorities shall take their decision and conduct their proceedings in the same

manner as in the case of any other offence of a grave nature under the domestic
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law of that State Party. The States Parties concerned shall cooperate with each
other, in particular on procedural and evidentiary aspects, to ensure the

efficiency of such prosecution.

11. Whenever a State Party is permitted under its domestic law to extradite or
otherwise surrender one of its nationals only upon the condition that the person
will be returned to that State Party to serve the sentence imposed as a result of
the trial or proceedings for which the extradition or surrender of the person was
sought and that State Party and the State Party seeking the extradition of the
person agree with this option and other terms that they may deem appropriate,
such conditional extradition or surrender shall be sufficient to discharge the

obligation set forth in paragraph 10 of this article.

12. If extradition, sought for purposes of enforcing a sentence, is refused
because the person sought is a national of the requested State Party, the
requested Party shall, if its domestic law so permits and in conformity with the
requirements of such law, upon application of the requesting Party, consider the
enforcement of the sentence that has been imposed under the domestic law of
the requesting Party or the remainder thereof.

13. Any person regarding whom proceedings are being carried out in connection
with any of the offences to which this article applies shall be guaranteed fair
treatment at all stages of the proceedings, including enjoyment of all the rights
and guarantees provided by the domestic law of the State Party in the territory of

which that person is present.

14. Nothing in this Convention shall be interpreted as imposing an obligation to
extradite if the requested State Party has substantial grounds for believing that
the request has been made for the purpose of prosecuting or punishing a person
on account of that person’s sex, race, religion, nationality, ethnic origin or political
opinions or that compliance with the request would cause prejudice to that

person’s position for any one of these reasons.
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15. States Parties may not refuse a request for extradition on the sole ground

that the offence is also considered to involve fiscal matters.

16. Before refusing extradition, the requested State Party shall, where
appropriate, consult with the requesting State Party to provide it with ample
opportunity to present its opinions and to provide information relevant to its

allegation.
17. States Parties shall seek to conclude bilateral and multilateral agreements or

arrangements to carry out or to enhance the effectiveness of extradition.

United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 14: States shall ensure that trafficking, its component acts and
related offences constitute extraditable offences under national law and
extradition treaties. States shall cooperate to ensure that the appropriate

extradition procedures are followed in accordance with international law.

Guideline 4: Ensuring an adequate legal framework

States should consider:

3. Making legislative provision for effective and proportional criminal
penalties (including custodial penalties giving rise to extradition in the case
of individuals). Where appropriate, legislation should provide for additional
penalties to be applied to persons found guilty of trafficking in aggravating
circumstances, including offences involving trafficking in children or offences

committed or involving complicity by State officials.
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Guideline 11: Cooperation and coordination between States and regions

States should consider:
9. Ensuring that requests for extradition for offences related to trafficking are

dealt with by the authorities of the requested State without undue delay.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)

Part 1. A. Strengthening of the legal framework

4. In order to ensure that there are no safe havens for traffickers, States are

encouraged to either extradite or prosecute alleged offenders.

5. Existing and future bilateral and multilateral extradition and mutual legal
assistance treaties should be applicable for trafficking in persons and trafficking-
related crimes.

Part 2. B. International Legal / Judicial Co-operation - General

1. The use of the principle of “extradite or prosecute” is encouraged as a guide
for all actions in relation to the prosecution of cross-border trafficking in persons
cases.

3. ASEAN Member States should review and harmonise domestic law to the
extent possible to ensure that extradition and mutual legal assistance provisions

are able to function effectively.

Part 2. C. International Legal / Judicial Co-operation - Extradition
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1. The conclusion and effective implementation of bilateral extradition treaties
and working towards a model ASEAN extradition treaty will be important steps

forward in ending impunity for traffickers.

2. Where extradition is not possible because of the absence of a treaty,
alternative means, such as the use of the UN Convention against Transnational
Organised Crime, where applicable, or other arrangements at the international,

regional or bi-lateral level and on a case-by-case basis, could be considered.

3. In appropriate transnational cases where traffickers could be prosecuted in two
or more States, alternative means at the international, regional or bilateral levels
could be considered to assess and coordinate criminal proceedings and, where
appropriate, consider the transfer of criminal proceedings to the most appropriate

State in the interests of the proper administration of justice.
4. Consideration should be given, where appropriate, to the development of

specific legal provisions to facilitate the transfer of criminal proceedings in cross-

border cases in the ASEAN region.
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TOPIC 2: INTERNATIONAL COOPERATION: MUTUAL ASSISTANCE

United Nations Convention against Transnational Organized Crime (2000)

Article 18
MUTUAL LEGAL ASSISTANCE

1. States Parties shall afford one another the widest measure of mutual legal
assistance in investigations, prosecutions and judicial proceedings in relation to
the offences covered by this Convention as provided for in article 3 and shall
reciprocally extend to one another similar assistance where the requesting State
Party has reasonable grounds to suspect that the offence referred to in article 3,
paragraph 1 (a) or (b), is transnational in nature, including that victims,
witnesses, proceeds, instrumentalities or evidence of such offences are located

in the requested State Party and that the offence involves an organized criminal

group.

2. Mutual legal assistance shall be afforded to the fullest extent possible under
relevant laws, treaties, agreements and arrangements of the requested State
Party with respect to investigations, prosecutions and judicial proceedings in
relation to the offences for which a legal person may be held liable in accordance

with article 10 of this Convention in the requesting State Party.

3. Mutual legal assistance to be afforded in accordance with this article may be
requested for any of the following purposes: (a) Taking evidence or statements
from persons;  (b) Effecting service of judicial documents;  (c) Executing
searches and seizures, and freezing; (d) Examining objects and sites; (e)
Providing information, evidentiary items and expert evaluations; (f) Providing
originals or certified copies of relevant documents and records, including
government, bank, financial, corporate or business records; (g) Identifying or
tracing proceeds of crime, property, instrumentalities or other things for

evidentiary purposes; (h) Facilitating the voluntary appearance of persons in
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the requesting State Party; (i) Any other type of assistance that is not contrary

to the domestic law of the requested State Party.

4. Without prejudice to domestic law, the competent authorities of a State Party
may, without prior request, transmit information relating to criminal matters to a
competent authority in another State Party where they believe that such
information could assist the authority in undertaking or successfully concluding
inquiries and criminal proceedings or could result in a request formulated by the

latter State Party pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4 of this article shall be
without prejudice to inquiries and criminal proceedings in the State of the
competent authorities providing the information. The competent authorities
receiving the information shall comply with a request that said information remain
confidential, even temporarily, or with restrictions on its use. However, this shall
not prevent the receiving State Party from disclosing in its proceedings
information that is exculpatory to an accused person. In such a case, the
receiving State Party shall notify the transmitting State Party prior to the
disclosure and, if so requested, consult with the transmitting State Party. If, in an
exceptional case, advance notice is not possible, the receiving State Party shall

inform the transmitting State Party of the disclosure without delay.

6. The provisions of this article shall not affect the obligations under any other
treaty, bilateral or multilateral, that governs or will govern, in whole or in part,

mutual legal assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests made pursuant to this
article if the States Parties in question are not bound by a treaty of mutual legal
assistance. If those States Parties are bound by such a treaty, the corresponding
provisions of that treaty shall apply unless the States Parties agree to apply
paragraphs 9 to 29 of this article in lieu thereof. States Parties are strongly

encouraged to apply these paragraphs if they facilitate cooperation.
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8. States Parties shall not decline to render mutual legal assistance pursuant to

this article on the ground of bank secrecy.

9. States Parties may decline to render mutual legal assistance pursuant to this
article on the ground of absence of dual criminality. However, the requested
State Party may, when it deems appropriate, provide assistance, to the extent it
decides at its discretion, irrespective of whether the conduct would constitute an

offence under the domestic law of the requested State Party.

10. A person who is being detained or is serving a sentence in the territory of
one State Party whose presence in another State Party is requested for
purposes of identification, testimony or otherwise providing assistance in
obtaining evidence for investigations, prosecutions or judicial proceedings in
relation to offences covered by this Convention may be transferred if the
following conditions are met:  (a) The person freely gives his or her informed
consent; (b) The competent authorities of both States Parties agree, subject

to such conditions as those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this article:

(a) The State Party to which the person is transferred shall have the authority
and obligation to keep the person transferred in custody, unless otherwise
requested or authorized by the State Party from which the person was
transferred,;

(b) The State Party to which the person is transferred shall without delay
implement its obligation to return the person to the custody of the State Party
from which the person was transferred as agreed beforehand, or as otherwise
agreed, by the competent authorities of both States Parties;

(c) The State Party to which the person is transferred shall not require the State
Party from which the person was transferred to initiate extradition proceedings for

the return of the person;
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(d) The person transferred shall receive credit for service of the sentence being
served in the State from which he or she was transferred for time spent in the

custody of the State Party to which he or she was transferred.

12. Unless the State Party from which a person is to be transferred in
accordance with paragraphs 10 and 11 of this article so agrees, that person,
whatever his or her nationality, shall not be prosecuted, detained, punished or
subjected to any other restriction of his or her personal liberty in the territory of
the State to which that person is transferred in respect of acts, omissions or
convictions prior to his or her departure from the territory of the State from which

he or she was transferred.

13. Each State Party shall designate a central authority that shall have the
responsibility and power to receive requests for mutual legal assistance and
either to execute them or to transmit them to the competent authorities for
execution. Where a State Party has a special region or territory with a separate
system of mutual legal assistance, it may designate a distinct central authority
that shall have the same function for that region or territory. Central authorities
shall ensure the speedy and proper execution or transmission of the requests
received. Where the central authority transmits the request to a competent
authority for execution, it shall encourage the speedy and proper execution of the
request by the competent authority. The Secretary-General of the United Nations
shall be notified of the central authority designated for this purpose at the time
each State Party deposits its instrument of ratification, acceptance or approval of
or accession to this Convention. Requests for mutual legal assistance and any
communication related thereto shall be transmitted to the central authorities
designated by the States Parties. This requirement shall be without prejudice to
the right of a State Party to require that such requests and communications be
addressed to it through diplomatic channels and, in urgent circumstances, where
the States Parties agree, through the International Criminal Police Organization,

if possible.
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14. Requests shall be made in writing or, where possible, by any means capable
of producing a written record, in a language acceptable to the requested State
Party, under conditions allowing that State Party to establish authenticity. The
Secretary-General of the United Nations shall be notified of the language or
languages acceptable to each State Party at the time it deposits its instrument of
ratification, acceptance or approval of or accession to this Convention. In urgent
circumstances and where agreed by the States Parties, requests may be made

orally, but shall be confirmed in writing forthwith.

15. A request for mutual legal assistance shall contain:

(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or judicial
proceeding to which the request relates and the name and functions of the
authority conducting the investigation, prosecution or judicial proceeding;

(c) A summary of the relevant facts, except in relation to requests for the purpose
of service of judicial documents;

(d) A description of the assistance sought and details of any particular procedure
that the requesting State Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person
concerned; and

() The purpose for which the evidence, information or action is sought.

16. The requested State Party may request additional information when it
appears necessary for the execution of the request in accordance with its

domestic law or when it can facilitate such execution.

17. A request shall be executed in accordance with the domestic law of the
requested State Party and, to the extent not contrary to the domestic law of the
requested State Party and where possible, in accordance with the procedures

specified in the request.
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18. Wherever possible and consistent with fundamental principles of domestic
law, when an individual is in the territory of a State Party and has to be heard as
a witness or expert by the judicial authorities of another State Party, the first
State Party may, at the request of the other, permit the hearing to take place by
video conference if it is not possible or desirable for the individual in question to
appear in person in the territory of the requesting State Party. States Parties may
agree that the hearing shall be conducted by a judicial authority of the requesting

State Party and attended by a judicial authority of the requested State Party.

19. The requesting State Party shall not transmit or use information or evidence
furnished by the requested State Party for investigations, prosecutions or judicial
proceedings other than those stated in the request without the prior consent of
the requested State Party. Nothing in this paragraph shall prevent the requesting
State Party from disclosing in its proceedings information or evidence that is
exculpatory to an accused person. In the latter case, the requesting State Party
shall notify the requested State Party prior to the disclosure and, if so requested,
consult with the requested State Party. If, in an exceptional case, advance notice
is not possible, the requesting State Party shall inform the requested State Party

of the disclosure without delay.

20. The requesting State Party may require that the requested State Party keep
confidential the fact and substance of the request, except to the extent necessary
to execute the request. If the requested State Party cannot comply with the

requirement of confidentiality, it shall promptly inform the requesting State Party.

21. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the provisions of this article; (b)
If the requested State Party considers that execution of the request is likely to
prejudice its sovereignty, security, ordre public or other essential interests;

(c) If the authorities of the requested State Party would be prohibited by its
domestic law from carrying out the action requested with regard to any similar
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offence, had it been subject to investigation, prosecution or judicial proceedings
under their own jurisdiction;
(d) If it would be contrary to the legal system of the requested State Party relating

to mutual legal assistance for the request to be granted.

22. States Parties may not refuse a request for mutual legal assistance on the

sole ground that the offence is also considered to involve fiscal matters.

23. Reasons shall be given for any refusal of mutual legal assistance.

24. The requested State Party shall execute the request for mutual legal
assistance as soon as possible and shall take as full account as possible of any
deadlines suggested by the requesting State Party and for which reasons are
given, preferably in the request. The requested State Party shall respond to
reasonable requests by the requesting State Party on progress of its handling of
the request. The requesting State Party shall promptly inform the requested State

Party when the assistance sought is no longer required.

25. Mutual legal assistance may be postponed by the requested State Party on
the ground that it interferes with an ongoing investigation, prosecution or judicial

proceeding.

26. Before refusing a request pursuant to paragraph 21 of this article or
postponing its execution pursuant to paragraph 25 of this article, the requested
State Party shall consult with the requesting State Party to consider whether
assistance may be granted subject to such terms and conditions as it deems
necessary. If the requesting State Party accepts assistance subject to those
conditions, it shall comply with the conditions.

27. Without prejudice to the application of paragraph 12 of this article, a witness,

expert or other person who, at the request of the requesting State Party,

consents to give evidence in a proceeding or to assist in an investigation,
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prosecution or judicial proceeding in the territory of the requesting State Party
shall not be prosecuted, detained, punished or subjected to any other restriction
of his or her personal liberty in that territory in respect of acts, omissions or
convictions prior to his or her departure from the territory of the requested State
Party. Such safe conduct shall cease when the witness, expert or other person
having had, for a period of fifteen consecutive days or for any period agreed
upon by the States Parties from the date on which he or she has been officially
informed that his or her presence is no longer required by the judicial authorities,
an opportunity of leaving, has nevertheless remained voluntarily in the territory of
the requesting State Party or, having left it, has returned of his or her own free

will.

28. The ordinary costs of executing a request shall be borne by the requested
State Party, unless otherwise agreed by the States Parties concerned. If
expenses of a substantial or extraordinary nature are or will be required to fulfil
the request, the States Parties shall consult to determine the terms and
conditions under which the request will be executed, as well as the manner in

which the costs shall be borne.

29. The requested State Party:

(a) Shall provide to the requesting State Party copies of government records,
documents or information in its possession that under its domestic law are
available to the general public;

(b) May, at its discretion, provide to the requesting State Party in whole, in part or
subject to such conditions as it deems appropriate, copies of any government
records, documents or information in its possession that under its domestic law

are not available to the general public.
30. States Parties shall consider, as may be necessary, the possibility of

concluding bilateral or multilateral agreements or arrangements that would serve
the purposes of, give practical effect to or enhance the provisions of this article.
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United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Guideline 11: Cooperation and coordination between States and regions

States should consider:

7. Developing procedures and protocols for the conduct of proactive joint
investigations by law enforcement authorities of different concerned States.
In recognition of the value of direct contacts, provision should be made for
direct transmission of requests for assistance between locally competent
authorities in order to ensure that such requests are rapidly dealt with and to

foster the development of cooperative relations at the working level.

8. Ensuring judicial cooperation between States in investigations and judicial
processes relating to trafficking and related offences, in particular through
common prosecution methodologies and joint investigations. This
cooperation should include assistance in: identifying and interviewing
witnesses with due regard for their safety; identifying, obtaining and
preserving evidence; producing and serving the legal documents necessary

to secure evidence and witnesses; and the enforcement of judgements.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)

Part 2. B. International Legal / Judicial Co-operation - General
4. ASEAN Member States should review and harmonise domestic law to the

extent possible to ensure that extradition and mutual legal assistance provisions
are able to function effectively.
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Part 2. D. International Legal / Judicial Co-operation - Mutual Legal

Assistance in Criminal Matters

1. The Treaty of Mutual Legal Assistance in Criminal Matters Among Like-Minded
ASEAN Member Countries (MLAT) is a major step forward in ending impunity for
traffickers and should be ratified by all ASEAN Member States as soon as

possible.

2. All practitioners are encouraged to accept and utilise the MLAT templates as
published on the website of the Treaty Secretariat and there should be closer
and quicker communication between Central Authorities and prosecutors in

trafficking cases involving mutual legal assistance requests.

3. Where possible, States are encouraged to enable the use and admissibility of
videoconference evidence in court and courts so enabled should be fully

equipped and resourced for the use of video evidence.

4. Requests of mutual legal assistance should be in accordance to established
procedures in the Treaty of Mutual Legal Assistance in Criminal Matters Among
Like-Minded ASEAN Member Countries (MLAT). States should accord high

priority to and expedite requests relating to trafficking cases.

5. Requested States should promptly acknowledge receipt of trafficking in
persons related MLAT requests and provide the Requesting State with regular

updates on the progress of the request.
6. Consideration should be given to amending domestic legislation to ensure that

measures are taken to identify, trace and freeze or seize proceeds of crime

derived from trafficking in persons for the purpose of eventual confiscation.
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7. Consideration should also be given to concluding bilateral or multi-lateral
treaties, agreements or arrangements to enhance the effectiveness of

international legal / judicial cooperation on trafficking in persons cases.

8. Members of the judiciary, prosecutors and specialist investigators should
receive training and support on international legal / judicial co-operation
measures, with particular emphasis on the use and admissibility in court of

evidence obtained through international judicial co-operation.

9. Research into the current application of international legal / judicial co-
operation and anti-money laundering measures in relation to trafficking in
persons cases should be undertaken in the ASEAN region and the results should

be widely disseminated.
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TOPIC 3: RECOVERY OF PROCEEDS OF TRAFFICKING (INCLUDING
INTERNATIONAL COOPERATION)

United Nations Convention against Transnational Organized Crime (2000)

Article 12
CONFISCATION AND SEIZURE

1. States Parties shall adopt, to the greatest extent possible within their domestic
legal systems, such measures as may be necessary to enable confiscation of:

(a) Proceeds of crime derived from offences covered by this Convention or
property the value of which corresponds to that of such proceeds;

(b) Property, equipment or other instrumentalities used in or destined for use in

offences covered by this Convention.

2. States Parties shall adopt such measures as may be necessary to enable the
identification, tracing, freezing or seizure of any item referred to in paragraph 1 of

this article for the purpose of eventual confiscation.

3. If proceeds of crime have been transformed or converted, in part or in full, into
other property, such property shall be liable to the measures referred to in this

article instead of the proceeds.

4. If proceeds of crime have been intermingled with property acquired from
legitimate sources, such property shall, without prejudice to any powers relating
to freezing or seizure, be liable to confiscation up to the assessed value of the

intermingled proceeds.
5. Income or other benefits derived from proceeds of crime, from property into

which proceeds of crime have been transformed or converted or from property

with which proceeds of crime have been intermingled shall also be liable to the
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measures referred to in this article, in the same manner and to the same extent

as proceeds of crime.

6. For the purposes of this article and article 13 of this Convention, each State
Party shall empower its courts or other competent authorities to order that bank,
financial or commercial records be made available or be seized. States Parties
shall not decline to act under the provisions of this paragraph on the ground of

bank secrecy.

7. States Parties may consider the possibility of requiring that an offender
demonstrate the lawful origin of alleged proceeds of crime or other property liable
to confiscation, to the extent that such a requirement is consistent with the
principles of their domestic law and with the nature of the judicial and other

proceedings.

8. The provisions of this article shall not be construed to prejudice the rights of

bona fide third parties.

9. Nothing contained in this article shall affect the principle that the measures to
which it refers shall be defined and implemented in accordance with and subject

to the provisions of the domestic law of a State Party.

Article 13
INTERNATIONAL COOPERATION FOR PURPOSES OF CONFISCATION

1. A State Party that has received a request from another State Party having
jurisdiction over an offence covered by this Convention for confiscation of
proceeds of crime, property, equipment or other instrumentalities referred to in
article 12, paragraph 1, of this Convention situated in its territory shall, to the
greatest extent possible within its domestic legal system:

(a) Submit the request to its competent authorities for the purpose of obtaining an

order of confiscation and, if such an order is granted, give effect to it; or
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(b) Submit to its competent authorities, with a view to giving effect to it to the
extent requested, an order of confiscation issued by a court in the territory of the
requesting State Party in accordance with article 12, paragraph 1, of this
Convention insofar as it relates to proceeds of crime, property, equipment or
other instrumentalities referred to in article 12, paragraph 1, situated in the

territory of the requested State Party.

2. Following a request made by another State Party having jurisdiction over an
offence covered by this Convention, the requested State Party shall take
measures to identify, trace and freeze or seize proceeds of crime, property,
equipment or other instrumentalities referred to in article 12, paragraph 1, of this
Convention for the purpose of eventual confiscation to be ordered either by the
requesting State Party or, pursuant to a request under paragraph 1 of this

article, by the requested State Party.

3. The provisions of article 18 of this Convention are applicable, mutatis
mutandis, to this article. In addition to the information specified in article 18,
paragraph 15, requests made pursuant to this article shall contain:

(@) In the case of a request pertaining to paragraph 1 (a) of this article, a
description of the property to be confiscated and a statement of the facts relied
upon by the requesting State Party sufficient to enable the requested State Party
to seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article, a legally
admissible copy of an order of confiscation upon which the request is based
issued by the requesting State Party, a statement of the facts and information as
to the extent to which execution of the order is requested;

(c) In the case of a request pertaining to paragraph 2 of this article, a statement
of the facts relied upon by the requesting State Party and a description of the

actions requested.

4. The decisions or actions provided for in paragraphs 1 and 2 of this article shall

be taken by the requested State Party in accordance with and subject to the
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provisions of its domestic law and its procedural rules or any bilateral or
multilateral treaty, agreement or arrangement to which it may be bound in

relation to the requesting State Party.

5. Each State Party shall furnish copies of its laws and regulations that give
effect to this article and of any subsequent changes to such laws and regulations

or a description thereof to the Secretary-General of the United Nations.

6. If a State Party elects to make the taking of the measures referred to in
paragraphs 1 and 2 of this article conditional on the existence of a relevant
treaty, that State Party shall consider this Convention the necessary and

sufficient treaty basis.

7. Cooperation under this article may be refused by a State Party if the offence

to which the request relates is not an offence covered by this Convention.

8. The provisions of this article shall not be construed to prejudice the rights of

bona fide third parties.

9. States Parties shall consider concluding bilateral or multilateral treaties,
agreements or arrangements to enhance the effectiveness of international

cooperation undertaken pursuant to this article.

Article 14
DISPOSAL OF CONFISCATED PROCEEDS OF CRIME OR PROPERTY

1. Proceeds of crime or property confiscated by a State Party pursuant to
articles 12 or 13, paragraph 1, of this Convention shall be disposed of by that

State Party in accordance with its domestic law and administrative procedures.

2. When acting on the request made by another State Party in accordance with

article 13 of this Convention, States Parties shall, to the extent permitted by
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domestic law and if so requested, give priority consideration to returning the
confiscated proceeds of crime or property to the requesting State Party so that it
can give compensation to the victims of the crime or return such proceeds of

crime or property to their legitimate owners.

3. When acting on the request made by another State Party in accordance with
articles 12 and 13 of this Convention, a State Party may give special
consideration to concluding agreements or arrangements on:

(a) Contributing the value of such proceeds of crime or property or funds derived
from the sale of such proceeds of crime or property or a part thereof to the
account designated in accordance with article 30, paragraph 2 (c), of this
Convention and to intergovernmental bodies specializing in the fight against
organized crime;

(b) Sharing with other States Parties, on a regular or case-by-case basis, such
proceeds of crime or property, or funds derived from the sale of such proceeds
of crime or property, in accordance with its domestic law or administrative

procedures.

United Nations Principles and Guidelines on Human Rights and Human
Trafficking (2002)

Principle 16: States shall, in appropriate cases, freeze and confiscate the
assets of individuals and legal persons involved in trafficking. To the extent
possible, confiscated assets shall be used to support and compensate

victims of trafficking.

Guideline 4: Ensuring an adequate legal framework

States should consider:

4. Making legislative provision for confiscation of the instruments and

proceeds of trafficking and related offences. Where possible, the legislation
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should specify that the confiscated proceeds of trafficking will be used for
the benefit of victims of trafficking. Consideration should be given to the
establishment of a compensation fund for victims of trafficking and the use

of confiscated assets to finance such a fund.

Guideline 11: Cooperation and coordination between States and regions

States should consider:

10. Establishing cooperative mechanisms for the confiscation of the
proceeds of trafficking. This cooperation should include the provision of
assistance in identifying, tracing, freezing and confiscating assets

connected to trafficking and related exploitation.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)

Part 2. D. International Legal / Judicial Co-operation - Mutual Legal
Assistance in Criminal Matters

6. Consideration should be given to amending domestic legislation to ensure that

measures are taken to identify, trace and freeze or seize proceeds of crime

derived from trafficking in persons for the purpose of eventual confiscation.
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TOPIC 4: LAUNDERING OF THE PROCEEDS OF TRAFFICKING

United Nations Convention against Transnational Organized Crime (2000)

Article 6
CRIMINALIZATION OF THE LAUNDERING OF PROCEEDS OF CRIME

1. Each State Party shall adopt, in accordance with fundamental principles of its
domestic law, such legislative and other measures as may be necessary to
establish as criminal offences, when committed intentionally:

(a) (i) The conversion or transfer of property, knowing that such property is the
proceeds of crime, for the purpose of concealing or disguising the illicit origin of
the property or of helping any person who is involved in the commission of the
predicate offence to evade the legal consequences of his or her action;

(i) The concealment or disguise of the true nature, source, location, disposition,
movement or ownership of or rights with respect to property, knowing that such
property is the proceeds of crime;

(b) Subject to the basic concepts of its legal system:

(i) The acquisition, possession or use of property, knowing, at the time of receipt,
that such property is the proceeds of crime; (i) Participation in, association
with or conspiracy to commit, attempts to commit and aiding, abetting, facilitating
and counseling the commission of any of the offences established in accordance

with this article.

2. For purposes of implementing or applying paragraph 1 of this article:

(a) Each State Party shall seek to apply paragraph 1 of this article to the widest
range of predicate offences;

(b) Each State Party shall include as predicate offences all serious crime as
defined in article 2 of this Convention and the offences established in accordance
with articles 5, 8 and 23 of this Convention. In the case of States Parties whose

legislation sets out a list of specific predicate offences, they shall, at a minimum,
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include in such list a comprehensive range of offences associated with
organized criminal groups;

(c) For the purposes of subparagraph (b), predicate offences shall include
offences committed both within and outside the jurisdiction of the State Party in
guestion. However, offences committed outside the jurisdiction of a State Party
shall constitute predicate offences only when the relevant conduct is a criminal
offence under the domestic law of the State where it is committed and would be a
criminal offence under the domestic law of the State Party implementing or

applying this article had it been committed there.

Criminal Justice Responses to Trafficking in Persons:
ASEAN Practitioner Guidelines (2007)

Part 1.A. Strengthening the Legal Framework

3. Offences of trafficking in persons, together with trafficking in persons related
crimes are recommended to be predicate offences in respect of money
laundering legislation.

Part 2. D. International Legal / Judicial Co-operation - Mutual Legal

Assistance in Criminal Matters

9. Research into the current application of international legal / judicial co-
operation and anti-money laundering measures in relation to trafficking in
persons cases should be undertaken in the ASEAN region and the results should

be widely disseminated.
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